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15 June 2024

Dear Mr. Jacob Mbele
COMMENT ON THE DRAFT GAS MASTER PLAN

1. Natural Justice® (“NJ”) and the Centre for Environmental Rights? (“CER”) make this joint submission on the above
draft Gas Master Plan (hereinafter referred to as the “GMP”) which was published by the Minister of Mineral
Resources and Energy on 26 April 2024 (in Government Gazette number 50569). This submission is submitted on
behalf of groundWork,® South Durban Community Environmental Alliance,* and the Green Connection.> This
submission is supported by the World Wide Fund for Nature South Africa, 350Africa.org, Project 90 by 2030, and
the Southern African Faith Communities' Environment Institute.

2. Inthe face of the climate emergency, our organisations demand a just transition away from coal and other fossil
fuels, to a society based on clean, accessible renewable energy and social justice. More specifically, we call for a
sustainable and just energy system that promotes sufficient affordable energy and services for everyone. We
therefore oppose any aspect of the GMP which may be contrary to these ideals.

3. InJanuary 2022, various organisations submitted comments on the GMP Basecase Report to the Department of
Mineral Resources and Energy (“DMRE”). These include:
- Centre for Environmental Rights on behalf of the Life After Coal Campaign submission
- Natural Justice submission
- Green Connection submission

4. Many of the abovementioned submissions made in January 2022 are repeated and elaborated on herein, as none
of the points made prior have influenced the development of the GMP.

! Natural Justice is a team of pioneering lawyers and legal experts specialising in human rights and environmental law in pursuit
of social and environmental justice.

2 The CER is a non-profit organisation of activist lawyers, which assists communities and civil society organisations in South
Africa realise our Constitutional right to a healthy environment by advocating and litigating for environmental justice.

3 groundWork is a non-profit environmental justice service and developmental organisation working primarily in Southern Africa
in the areas of climate and energy justice, coal, environmental health, global green and healthy hospitals, and waste.
groundWork seeks to improve the quality of life of vulnerable people in South Africa, and increasingly in Southern Africa,
through assisting civil society to have a greater impact on environmental governance. groundWork places particular emphasis
on assisting vulnerable and previously disadvantaged people who are most affected by environmental injustices.

4 South Durban Community Environmental Alliance (SDCEA) is an environmental justice organisation based in South Durban,
South Africa. It is made up of 19 affiliate organisations and has been active since its formation in 1995. It is a non-government
organisation existing solely on finances sourced from funders and sponsors in order to remain totally independent. It makes no
profit and exists solely for the benefit of the people it represents.

5 The Green Connection is a small environmental and social justice civil society organisation which promotes sustainable
livelihoods and the achievement of environmental rights. The Green connection is an ecojustice organisation and believes that
empowering people to participate in decision making about their environment is the only way that truly sustainable
development can take place. Our environmental resources are limited and not ours to squander but to protect for future
generations. We believe that economic growth and development, improvement of socio-economic status and conservation of
natural resources can only take place within a commonly understood framework of sustainable development.


https://cer.org.za/wp-content/uploads/2022/02/LAC-Comments-on-Gas-Master-Plan-Basecase-Report-2022_vf.pdf
https://naturaljustice.org/wp-content/uploads/2022/02/Natural-Justice-public-comment-on-the-Gas-Master-Plan-Base-Case-report-Jan-2022.pdf
https://thegreenconnection.org.za/wp-content/uploads/2022/03/Green-Connection-Comments-BGMP-31-Jan-2022-FINAL-1.pdf

Our submissions are set out below under the following headings:
- The Legal Context of this Submission

- General Comments

- Procedural Issues

- Specific Comments

- Conclusion

A: THE LEGAL CONTEXT OF THIS SUBMISSION

The GMP must comply with, and fall within the ambit of, various laws and obligations. The laws which are relevant
and relied upon for purposes of these comments are listed below.

South Africa is bound by International Human Rights Law and a number of international and regional treaties that
bear relevance to the development of the GMP. This includes obligations under international law to protect the
climate system and other parts of the environment from anthropogenic emissions of greenhouse gases (“GHG”)
and from the harmful environmental impacts of exploiting gas, and the impacts of climate change.®

International and Regional obligations regarding addressing climate change impacts to the ocean and marine life

8.

10.

On May 21, 2024, the International Tribunal for the Law of the Sea (“ITLOS”) delivered the first international
judicial opinion on state obligations concerning climate change. ITLOS’s much-anticipated advisory opinion
clarifies the obligations of states under international law to protect the marine environment from the adverse
effects of climate change. Based in Hamburg, Germany, ITLOS adjudicates disputes arising out of the interpretation
and application of the United Nations Convention on the Law of the Sea (“UNCLOS”)’. The ITLOS has jurisdiction
over a wide range of maritime issues, including the protection and preservation of the marine environment. It has
the discretionary authority to issue advisory opinions in response to requests from international organisations.

The ITLOS determined that UNCLOS requires the 169 nations that are party to it to take specific concrete steps to
prevent, reduce, and control pollution of the marine environment by GHG emissions. This is the first time that an
international court has ruled directly on countries’ international legal obligations to mitigate climate change.

The Commission of Small Island States, in accordance with Article 3(5) of the Agreement for the Establishment of
the Commission of Small Island States on Climate Change and International Law® dated 31 October 2021, reached
several key decisions. In response to the Co-Chairs' request on 24 November 2022 for a recommendation on
seeking an Advisory Opinion from ITLOS, the Commission acknowledged the diligent efforts of the Subcommittee

% Including:

- The African Charter for Human and Peoples’ Rights

- The Maputo Protocol on the Rights of Women in Africa, guarantees extensive rights to women, including the rights to food
security, in terms of which State parties shall take appropriate measures to, inter alia, “provide women with access to clean
drinking water, sources of domestic fuel, land, and the means of producing nutritious food”, and a healthy and sustainable
environment, in terms of which State Parties shall take all appropriate measures to protect and enable the development of
women’s indigenous knowledge systems.

- The United Nations Convention to Combat Desertification in those Countries Experiencing Serious Drought and/or
Desertification, Particularly in Africa (“UNCCD”): Parties to the UNCCD (including South Africa) undertake to “integrate strategies
for poverty eradication into efforts to combat desertification and mitigate the effects of drought” and “promote cooperation
among affected country Parties in the fields of environmental protection and the conservation of land and water resources, as
they relate to desertification and drought”.

7 United Nations Convention on the Law of the Sea (1982)
https://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf.

8 Agreement for the establishment of the Commission of Small Island States on Climate Change and International Law,
Edinburgh (31 October 2021) https://www.cosis-ccil.org/storage/documents/I-56940-08000002805c2ace.pdf



https://www.cosis-ccil.org/storage/documents/I-56940-08000002805c2ace.pdf

on Protection and Preservation of the Marine Environment. Consequently, it endorsed the Recommendation
CLE.1/2022/Rec, dated 18 June 2022, from the Committee of Legal Experts. This recommendation proposed
requesting an Advisory Opinion from ITLOS, in line with Article 2(2) of the Agreement, on the specific obligations
of State Parties to UNCLOS regarding:

10.1.  The prevention, reduction, and control of marine pollution due to the harmful effects of climate change, such

as ocean warming, sea level rise, and ocean acidification, which are driven by anthropogenic GHG emissions.

10.2.  The protection and preservation of the marine environment against the impacts of climate change brought

on by GHGs including the aforementioned phenomena.

Defining anthropogenic GHG emissions in the context of UNCLOS and its associated climate change impacts on the
ocean

11.

12.

13.

GHGs are “[g]aseous constituents of the atmosphere, both natural and anthropogenic, that absorb and emit
radiation at specific wavelengths within the spectrum of radiation emitted by the Earth’s ocean and land surface,
by the atmosphere itself and by clouds”.® The most common GHGs in the Earth’s atmosphere include CO,
methane and nitrous oxide.

At para 4 of its decision, the ITLOS noted that anthropogenic GHG emissions, according to the Intergovernmental
Panel on Climate Change’s (“IPCC”) report titled “Climate Change 2014 Synthesis Report®” (“IPCC 2014 Report”),
“have increased since the pre-industrial era, driven largely by economic and population growth, and are now
higher than ever”, and this “has led to atmospheric concentrations of [CO,], methane and nitrous oxide that are
unprecedented in at least the last 800,000 years”*!. In this regard, the ITLOS notes that the IPCC defines the term
“anthropogenic” as “[r]esulting from or produced by human activities” which “include the burning of fossil fuels,
deforestation, land use and land use changes..., livestock production, fertilisation, waste management, and
industrial processes,” and the term “anthropogenic emissions” as “[e]missions of GHGs, precursors of GHGs, and

aerosols, caused by human activities”.*?

From seismic exploration and extraction of oil and gas under the seabed, to coastal processing, subsea piping, and
overseas shipping of fossil fuels, offshore oil and gas activity which forms part of the upstream production and
associated activities, poses a growing threat to oceans and the biodiversity, climate, and the communities that
depend on them. When oil and gas are burned, they release planet-warming GHGs that cause climate change. The
energy sector is the second largest source of human-caused methane emissions, responsible for 35 percent of
emissions.’® In the oil and gas sector there is leakages, venting, and flaring of natural gas — a fossil fuel made of
70 to 90 percent methane. Methane is a powerful GHG responsible for 30 percent of global temperature increases

91PCC, 2022: Annex II: Glossary [Méller, V., R. van Diemen, J.B.R. Matthews, C. Méndez, S. Semenoyv, J.S. Fuglestvedt, A.
Reisinger (eds.)]. In: Climate Change 2022: Impacts, Adaptation and Vulnerability. Contribution of Working Group Il to the Sixth
Assessment Report of the Intergovernmental Panel on Climate Change [H.-O. Pértner, D.C. Roberts, M. Tignor, E.S. Poloczanska,
K. Mintenbeck, A. Alegria, M. Craig, S. Langsdorf, S. Loschke, V. Moller, A. Okem, B. Rama (eds.)]. Cambridge University Press,
Cambridge, UK and New York, NY, USA, pp. 2897-2930, doi:10.1017/9781009325844.029
https://www.ipcc.ch/report/ar6/wg2/chapter/annex-ii/.

10 |PCC, 2014: Climate Change 2014: Synthesis Report. Contribution of Working Groups I, Il and llI to the Fifth Assessment Report
of the Intergovernmental Panel on Climate Change [Core Writing Team, R.K. Pachauri and L.A. Meyer (eds.)]. IPCC, Geneva,
Switzerland, 151 pp https://www.ipcc.ch/site/assets/uploads/2018/02/SYR AR5 FINAL full.pdf.

1 |bid p. 4

12 IPCC, 2019: IPCC Special Report on the Ocean and Cryosphere in a Changing Climate [H.-O. Pértner, D.C. Roberts, V. Masson-
Delmotte, P. Zhai, M. Tignor, E. Poloczanska, K. Mintenbeck, A. Alegria, M. Nicolai, A. Okem, J. Petzold, B. Rama, N.M. Weyer

(eds
679.

.)]. Cambridge University Press, Cambridge, UK and New York, NY, USA, 755 pp. https://doi.org/10.1017/9781009157964 p.

13 World Resources Institute ‘How Methane Emissions Contribute to Climate Change” https://www.wri.org/insights/methane-
gas-emissions-climate-change


https://www.ipcc.ch/site/assets/uploads/2018/02/SYR_AR5_FINAL_full.pdf

since the industrial revolution.'* Despite its comparatively short atmospheric lifetime, one ton of methane can
trap 25 times more heat in the atmosphere than one ton of carbon dioxide over a century, accelerating climate
change at a rate that threatens global health.!> Methane’s short atmospheric lifetime, combined with its high
global warming potential, means cutting methane today will immediately slow the pace of climate change to
complement longer term action, while providing long-lasting human health co-benefits. In the fossil fuel sector for
example, oil and gas extraction, processing and distribution account for 23 per cent of all methane emissions. All
of these risks and impacts compound existing stressors on the world’s oceans, including from climate change and
its marine consequences, warming waters to acidification and sea level rise. It is for this reason that the IPCC have
suggested that currently available measures should be implemented to reduced global methane emissions by
between 40-45% by 2030 to achieve the least cost pathways that limit global warming to 1.5 degrees this century.

14. Maintaining and expanding fossil fuel extraction on land, including offshore oil and gas to give effect to upstream
production, directly contributes to GHG emissions, accelerating the climate crisis. Despite offshore oil and gas
exploitation being expanded, it has become increasingly found to contribute to generating GHG emissions
throughout the entire process, starting with exploration and extraction from below the seafloor, through onshore
emissions during intensive processing, refining, and transportation, and finally, and most significantly, when the
fuels are burned. Unintentional leaks - or fugitive emissions - and flaring also release large amounts of methane.
Currently, there is minimal oversight of methane emissions from offshore activity. The expansion of fossil fuel
extraction, as part of the upstream production process, also contradicts global efforts to reduce emissions and
transition to renewable energy sources. The International Energy Agency (“IEA”) has repeatedly warned that for
the world to meet its net zero targets by 2050, oil and gas use must go into a rapidly managed decline, and no new
oil and gas development should be approved beyond those already in existence.'® Without an immediate course
correction, our ability to meet essential climate targets remains in jeopardy.

The Tribunal's assessment of critical interventions necessary to reduce emissions to limit warming to 1.5 degrees

15. With regard to climate-related risks, the IPCC, in its 2023 Synthesis Report in the Sixth Assessment cycle’ (“IPCC
2023 Report”) concluded that “Projected adverse impacts and related losses and damages from climate change

escalate with every increment of global warming (very high confidence)”.*®

16. According to the IPCC Report titled “2019: IPCC Special Report on the Ocean and Cryosphere in a Changing
Climate” (“IPCC 2019 Report”), “the protection and enhancement of coastal blue carbon can be an important
contribution to both mitigation and adaptation at the national scale”!®, while noting that “[t]he potential climatic
benefits of blue carbon ecosystems can only be a very modest addition to, and not a replacement for, the very
rapid reduction of greenhouse gas emissions”?® Furthermore the ITLOS noted at para 58 that the IPCC 2019 Report
clarified the position that “[i]n response to ocean warming and increased stratification, open ocean nutrient cycles

¥ International Energy Agency ‘Methane emissions remained stubbornly high in 2022 even as soaring energy prices made
actions cheaper than ever’ (21 February 2023) https://www.iea.org/news/methane-emissions-remained-stubbornly-high-in-
2022-even-as-soaring-energy-prices-made-actions-to-reduce-them-cheaper-than-ever.

15 National Oceanic and Atmospheric Administration “Increase in atmospheric methane set another record during 2021’ (7 April
2022) https://www.noaa.gov/news-release/increase-in-atmospheric-methane-set-another-record-during-2021.

16 |[EA (2023) The Oil and Gas Industry in Net Zero Transitions, |IEA, Paris https://www.iea.org/reports/the-oil-and-gas-industry-in-
net-zero-transitions, Licence: CC BY 4.0.

17 IPCC, 2023: Sections. In: Climate Change 2023: Synthesis Report. Contribution of Working Groups |, Il and Il to the Sixth
Assessment Report of the Intergovernmental Panel on Climate Change [Core Writing Team, H. Lee and J. Romero (eds.)]. IPCC,
Geneva, Switzerland, pp. 35-115, doi: 10.59327/IPCC/AR6-9789291691647.

18 |bid p. 72.

19 See note 12 at p. 454.

20 |bid p. 454.



are being perturbed”)?! and that “[w]arming-induced changes in spatial distribution and abundance of fish stocks
have already challenged the management of some important fisheries and their economic benefits.??

17. In order to address the impeding risks associated with global warming on the ocean, the ITLOS noted that the IPCC
report titled “Global warming of 1.5°C” (“IPCC 2018 Report”)?® stated that “[l]imiting warming to 1.5°C implies
reaching net zero CO2 emissions globally around 2050 and concurrent deep reductions in emissions of non-CO2
forcers, particularly methane (high confidence)” are necessary to limit warming to 1.5 degrees or less than 2
degrees.?* It is to be noted, that in addition to net zero by 2050, the IPCC 2023 Report confirms that GHG emissions
need to reduce by 43% by 2030, and 60% by 2035, over 2019 levels.?®

18. In order to reach the goal to reduce emissions and limit warming to 1.5 degrees, the ITLOS has noted that the IPCC
2018 Report has clarified that mitigation pathways are to be characterised by energy demand reductions,
decarbonisation of electricity and other fuels, electrification of energy end use, and deep reductions in agricultural
emissions.?®

19. The sections of the IPCC reports referred to by the ITLOS above in assessing the critical interventions necessary to
reduce emissions, are relevant to factor into the determination of efficacy of the GMP in that:

19.1.  The IPCC 2023 Report highlights that risks and adverse impacts from climate change increase with every
increment of global warming, a conclusion that is reached with very high confidence. This underscores the
urgency of limiting warming to minimise escalating risks. The relevance here is clear; the more we allow
temperatures to rise, the greater the damage and losses we face, making aggressive and deep emission
reductions of particularly carbon dioxide (“CO,”) and methane imperative. Therefore, the focus must remain
on significant emission reductions to achieve meaningful climate goals.

19.2.  The described effective mitigation pathways outlined in the IPCC 2018 Report?’ emphasise the multifaceted
approach required to limit global warming to 1.5 degrees highlighting the urgency of substantial emissions
reductions and the role of specific sectors in mitigation strategies. By understanding and implementing these
interventions, South Africa can mitigate the severe risks and impacts associated with climate change brought
on by the development of fossil fuels, thereby protecting both the environment and human societies that are
dependent on it.

20. As it relates to the interpretation of the UNCLOS, the ITLOS accordingly adopted the view that the provisions of
the Convention and its external rules should, to the extent possible, be interpreted consistently with the extensive

21 |bid p. 450.

22 |bid p. 451.

23 |PCC, 2018: Global Warming of 1.5°C.An IPCC Special Report on the impacts of global warming of 1.5°C above pre-industrial
levels and related global greenhouse gas emission pathways, in the context of strengthening the global response to the threat of
climate change, sustainable development, and efforts to eradicate poverty [Masson-Delmotte, V., P. Zhai, H.-O. Pértner, D.
Roberts, J. Skea, P.R. Shukla, A. Pirani, W. Moufouma-Okia, C. Péan, R. Pidcock, S. Connors, J.B.R. Matthews, Y. Chen, X. Zhou,
M.l. Gomis, E. Lonnoy, T. Maycock, M. Tignor, and T. Waterfield (eds.)]. In Press.
https://www.ipcc.ch/site/assets/uploads/sites/2/2019/06/SR15 Full Report High Res.pdf;

As to what is required to reach this goal, in the same report, the IPCC further states: Such mitigation pathways are characterised
by energy-demand reductions, decarbonization of electricity and other fuels, electrification of energy end use, deep reductions
in agricultural emissions

24 |bid p. 95.

%5 See note 17 at p. 21.

26 See note 24.

27 |bid. The 2018 IPCC report outlines the characteristics of effective mitigation pathways, including:

Energy Demand Reductions: Reducing overall energy consumption through efficiency and conservation measures.
Decarbonization of Electricity and Other Fuels: Transitioning to renewable and low-carbon energy sources.

Electrification of Energy End Use: Shifting to electric power in sectors like transportation and heating.

Deep Reductions in Agricultural Emissions: Implementing sustainable agricultural practices to lower emissions from this sector



https://www.ipcc.ch/site/assets/uploads/sites/2/2019/06/SR15_Full_Report_High_Res.pdf

treaty regime addressing climate change including the UN Framework Convention on Climate Change (“UNFCCC”),
the Kyoto Protocol, the Paris Agreement, Annex VI to MARPOL, Annex 16 to the Chicago Convention, and the
Montreal Protocol, including the Kigali Amendment. This follows the ITLOS’s finding that it is a generally accepted
principle that when several norms bear on a single issue they should, to the extent possible, be interpreted so as
to give rise to a single set of compatible obligations.?

21. The ITLOS at paragraph 138 of the opinion emphasises that when multiple international norms and treaties
address the same issue, in this case mitigation efforts to reduce GHG emissions to reduce global warming, they
should be interpreted together to create a coherent and compatible set of obligations for states. Therefore, in the
context of offshore exploration and production of gas as elaborated within the scope of upstream production and
associated activities and midstream transmission networks as mentioned within the GMP, when States engage in
such activities they must do so in a manner that is consistent with their commitments under the broad range of
international treaties that address climate change. These include the UNFCCC, the Kyoto Protocol, the Paris
Agreement, and several others related to environmental protection and emissions control.

22. The ITLOS’s view, as reflected in paragraph 38, supports an integrated approach whereby States, including South
Africa, are obligated to ensure that activities like the GMP, aimed at planning and enabling upstream gas
exploration and production both on land and at sea, do not undermine global efforts to reduce GHG emissions
such as CO; and methane, both responsible for increasing global warming. The policies and instruments designed
to plan and enable oil and gas exploration and production must align with emission reduction targets and
environmental standards set by the UNFCCC, the Paris Agreement, and other relevant treaties including the
International Law on the Convention of the Sea, and implicitly therefore cannot require an acceleration or
expansion of those projects.

Relevance of the ITLOS Advisory Opinion finding to South Africa’s GMP and International Climate Obligations
23. The ITLOS in its advisory opinion considered state obligations under Article 194(1) of UNCLOS, finding that:

“State Parties to the Convention have the specific obligations to take all necessary measures to prevent, reduce
and control marine pollution from anthropogenic GHG emissions and to endeavour to harmonise their policies
in this connection. Such measures should be determined objectively, taking into account, inter alia, the best
available science and relevant international rules and standards contained in climate change treaties such as
the UNFCCC and the Paris Agreement, in particular the global temperature goal of limiting the temperature
increase to 1.5°C above pre-industrial levels and the timeline for emission pathways to achieve that goal”?

24. The ITLOS unanimously concluded that GHG emissions®® constitute pollution of the marine environment within
the meaning of Article 1(1)(4) of UNCLOS. This article defines pollution as the introduction by humans, directly or
indirectly, of substances or energy into the marine environment3! that contributes to climate change impacts such
as ocean warming, sea level rise, acidification, and deoxygenation that causes harmful effects such as hazards to
marine life, human health, hindrance to marine activities, impairment of water quality, and reduction of amenities.

28 United Nations General Assembly “Fragmentation of International Law: Difficulties arising from the diversification and
expansion of international law, Report of the Study Group of the International Law Commission” (18 July 2006)
https://legal.un.org/ilc/documentation/english/a _cn4 1702.pdf p. 8; see also Guideline 9 of the 2021 International Law
Commission Guidelines on the protection of the atmosphere.

2 International Tribunal for the Law of the Sea ‘Request for an Advisory Opinion Submitted by the Commission of Small Island
States on Climate Change and International Law: Advisory Opinion’ (21 May 2024)
https://www.itlos.org/fileadmin/itlos/documents/cases/31/Advisory Opinion/C31 Adv_Op 21.05.2024 orig.pdf para 243.
30 Article 1, paragraph 1, subparagraph 4, of the UNCLOS Convention (see 7) sets out three criteria to determine what
constitutes such

pollution: (1) there must be a substance or energy; (2) this substance or energy must be introduced by humans, directly or
indirectly, into the marine environment; and (3) such introduction must result or be likely to result in deleterious effects.

31 Article 1(1)(4) of UNCLOS (see 7).



https://legal.un.org/ilc/documentation/english/a_cn4_l702.pdf
https://www.itlos.org/fileadmin/itlos/documents/cases/31/Advisory_Opinion/C31_Adv_Op_21.05.2024_orig.pdf

25.

26.

27.

28.

The ITLOS's interpretation of Article 194(1) emphasises that states must take all practicable measures individually
or jointly, as appropriate to mitigate against the introduction? of GHGs in the atmosphere and the marine
environment. This includes the obligation to adopt mitigation measures, including reducing GHG emissions into
the atmosphere and the marine environment. Such measures should be based on the best available science.

Given the ordinary meanings of “direct” and “indirect” introductions of anthropogenic GHGs into the atmosphere
and the marine environment, introductions of GHGs can take place either immediately, through a direct mode,
such as upstream production and associated activities, or in stages, such as midstream transmission networks,
which could be read to apply to specific activities associated to exploration and production of oil and gas reserves
acquired offshore.

Given the above interpretation of the obligations of UNCLOS, the ITLOS has concluded that UNFCCC and the Paris
Agreement are the primary legal instruments addressing climate change and are relevant to the interpretation
and application of UNCLOS particularly as it relates to South Africa’s obligation as a signatory to UNCLOS. ITLOS
therefore clarifies that State obligations are not limited to the commitments in the Paris Agreement since it does
not override or modify the obligations under Article 194(1) of UNCLOS. The effect of this suggests that as South
Africa intends to develop its local gas industry through the GMP, it must do so not only in line with its obligations
as per the UNFCCC and the Paris Agreement, but also as per the tribunal’s ruling UNCLOS as well. It appears that
from the executive summary, and scope of the GMP, a conclusion can be drawn that this was not considered by
the drafters, and therefore requires reconsideration given the new status of the advisory opinion as a relevant
consideration.

The above further suggests that obligations outlined in the UNFCCC, are not limited to just the Paris Agreement,
but are also relevant to interpretation and application of the obligations to address climate change in UNCLOS and
other international treaties and human rights instruments affected by climate change. Therefore the ITLOS
advisory opinion is relevant in this instance to the extent that it prescribes the necessary considerations when
formulating the GMP particularly as it relates to plans limited to upstream production and associated activities
and midstream transmission activities pertaining to offshore for several reasons:

28.1. States are bound to their commitments under international treaties such as the UNFCCC, the Kyoto Protocol,

and the Paris Agreement. The ITLOS at para 200 notes in this regard Article 4, paragraph 1, of the Paris
Agreement, which provides that:

“ [i]n order to achieve the long-term temperature goal set out in Article 2, Parties aim to reach global
peaking of [GHG] emissions as soon as possible, recognizing that peaking will take longer for
developing country Parties, and to undertake rapid reductions thereafter in accordance with best
available science, so as to achieve a balance between anthropogenic emissions by sources and
removals by sinks of [GHGs] in the second half of this century.”

The Tribunal considered that the aim set out in the above provision is consistent with the objective of
the obligation under Article 194, paragraph 1, of the UNCLOS. Adhering to these obligations therefore
must ensure that the gas master plan is legally compliant with international norms and standards.

28.2.  The integrated approach mandated by the ITLOS as discussed at para 175 ensures that activities associated

with gas exploration and production activities do not harm the environment through the failure to prevent,
reduce and control pollution through anthropogenic GHG emissions. Considering these obligations within the
development of the GMP will help prioritise state efforts to prevent, reduce and control pollution of the
marine environment thereby ultimately protecting biodiversity and ecosystems and achieving progressive
emissions reduction and limiting global warming to 1.5 degrees.

32 See note 29 at para 175.



28.3.  Incorporating the obligations outlined in Article 194(1)%3; 194(2)%*; 194()(3)(a)*®, and 194(3)(c)*® within the
ambit of the GMP aligns with global efforts to reduce GHG emissions, which is crucial for mitigating climate
change. This is particularly important in the context of reducing emissions of CO, and methane from the
development of oil and gas reserves, which are significant contributors to global warming and not achieving
the goals as in the Paris Climate Agreement.?’

28.4. By taking the obligations outlined in Article 194(1); 194(2); 194()(3)(a), and 194(3)(c) into account within the
ambit of the GMP, states like South Africa can demonstrate their commitment to global climate initiatives.
This will enhance South Africa’s credibility on the international stage and foster cooperation with other
nations in addressing climate change.

28.5.  In considering these obligations, the authors of the GMP ought to be enabled in identifying and mitigating
risks associated with non-compliance of obligations relating to the UNFCCC, the Paris Agreement, the Kyoto
Protocol and UNCLOS as it relates to potential legal challenges, sanctions, or loss of international support.

29. The ITLOS's advisory opinion underscores the critical importance of integrating international obligations and
environmental considerations®® within the GMP.3° Ignoring these factors would not only render the plan non-
compliant with international law* but also lead to environmental degradation, exacerbate climate change,
damage South Africa's international credibility, and expose the country to legal, economic and political risks. In
light of this, the GMP needs to be reconsidered.

33 States shall take, individually or jointly as appropriate, all measures consistent with this Convention that are necessary to
prevent, reduce and control pollution of the marine environment from any source, using for this purpose the best practicable
means at their disposal and in accordance with their capabilities, and they shall endeavour to harmonise their policies in this
connection.

34 States shall take all measures necessary to ensure that activities under their jurisdiction or control are so conducted as not to
cause damage by pollution to other States and their environment, and that pollution arising from incidents or activities under
their jurisdiction or control does not spread beyond the areas where they exercise sovereign rights in accordance with this
Convention.

35 The measures taken pursuant to this Part shall deal with all sources of pollution of the marine environment. These measures
shall include, inter alia, those designed to minimise to the fullest possible extent: (a) the release of toxic, harmful or noxious
substances, especially those which are persistent, from land-based sources, from or through the atmosphere or by dumping.

36 The measures taken pursuant to this Part shall deal with all sources of pollution of the marine environment. These measures
shall include, inter alia, those designed to minimise to the fullest possible extent: pollution from installations and devices used in
exploration or exploitation of the natural resources of the seabed and subsoil, in particular measures for preventing accidents
and dealing with emergencies, ensuring the safety of operations at sea, and regulating the design, construction, equipment,
operation and manning of such installations or devices.

37 CIEL “Oil, Gas and the Climate: An Analysis of Oil and Gas Industry Plans for Expansion and Compatibility with Global Emissions
Limits” (December 2019) https://www.ciel.org/wp-content/uploads/2019/12/0ilGasClimateDec2019.pdf.

38 The UNCLOS, in particular Part Xll, sets out fundamental principles to provide direction and guidance to States in their
endeavour to protect and preserve the marine environment, and imposes upon States various obligations in this regard.

39 As stated in para 189 of the ITLOS advisory opinion, it is stated by the ITLOS that “the key provision in this regard is article 194
of the UNCLOS, which requires States, inter alia, to take all necessary measures to prevent, reduce and control pollution of the
marine environment from “any source”. Thus, this article lays down an obligation common to all sources of pollution with which
States must comply”

40 While Article 193 of the UNCLOS recognizes the sovereign right of States to exploit their natural resources pursuant to their
environmental policies, it further provides that States must exercise such right “in accordance with their duty to protect and
preserve the marine environment.” This article thus places a constraint upon States’ exercise of their sovereign right. This shows
the importance the UNCLOS attaches to the protection and preservation of the marine environment
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The Scope of “necessary measures” in terms of Tribunal’s interpretation of state parties obligations regarding
UNCLOS, Paris Agreement and UNFCCC

30. Article 194, paragraph 1, of the UNCLOS requires States to take “all measures ... that are necessary” to prevent,
reduce and control pollution of the marine environment. At para 203 the ITLOS defines “necessary” as being
understood broadly. According to the ITLOS’ interpretation such understanding is consistent with the expansive
scope of the obligation under Article 194, paragraph 1, implied by words such as “all” measures or “any” source.
It is further supported by the inclusive definition of “pollution of the marine environment” set forth in Article 1,
paragraph 1, subparagraph 4, of the UNCLOS. Accordingly, necessary measures include not only measures which
are indispensable to prevent, reduce and control marine pollution but also other measures which make it possible
to achieve that objective.

31. Although Article 194, paragraph 1, of the UNCLOS does not provide for any specific criteria as to what constitutes
necessary measures, paragraph 3 of Article 194 gives some indication about the kinds of measures that States
must take with respect to specific sources of pollution. Among such measures, there are those designed to
minimise, to the fullest possible extent, the release of toxic, harmful or noxious substances, especially those
which are persistent such as CO, and methane.

32. The ITLOS at para 206 noted that while Article 194, paragraph 1, of the UNCLOS leaves it to each State to determine
what measures are necessary to prevent, reduce and control marine pollution, this does not mean that such
measures are whatever measures States deem necessary to that end. Rather, necessary measures should be
determined objectively. In this instance the development of the GMP should be considered within the purview of
South Africa’s obligation to adopt measures that are necessary to prevent, reduce and control pollution within the
marine context given South Africa’s plan to develop its offshore oil and gas reserves. In the ITLOS’s view, there are
various factors States should consider in their objective assessment of necessary measures to prevent, reduce and
control marine pollution from anthropogenic GHG emissions. It is evident that the science is particularly relevant
in this regard. International rules and standards relating to climate change are another relevant factor. This
appears to not have been factored into the development of the GMP.

33. The ITLOS’ broad interpretation of “necessary” measures is highly relevant to the development of a GMP as it
implies that under Article 194(1) states must take extensive and inclusive actions to address pollution through
GHG emissions. In the context of the GMP, this means that South Africa must implement a wide range of measures
to prevent, reduce, and control pollution from gas exploration and production. This includes not only direct actions
but also supportive measures that facilitate the overall objective of pollution control. This could include measures
outlined in the Climate Change Bill soon to be enacted, the sectoral target emissions strategy currently under
public comment, and soon to be revised Nationally Determined Contribution (“NDC”). None of these have been
factored into the scope of the GMP. Furthermore, the GMP must account for the environmental impacts that will
result from the failure to prevent, reduce and control pollution through the introduction of GHG emissions in the
marine context through the development of the oil and gas industry. Therefore, it is imperative that the GMP
address the importance of curtailing methane emissions in order to achieve near term climate benefits whilst also
contributing to long-term climate stabilisation. The level of methane reduction needed to keep warming to 1.5
degrees will not be achieved by broader decarbonisation strategies alone. Any structural changes that support a
transformation to a zero carbon society will only be able to achieve about 30 percent of methane reductions
needed over the next 30 years.*! Therefore, focused strategies specifically targeting the rapid reductions of
methane need to be implemented over the short term. Without relying on future massive scale deployment of
unproven carbon removal technologies, the expansion of natural gas infrastructure and usage is incompatible
with keeping warming to 1.5 degrees.*

#1United Nations Environment Programme and Climate and Clean Air Coalition (2021). Global Methane Assessment: Benefits
and Costs of Mitigating Methane Emissions. Nairobi: United Nations Environment Programme
file:///C:/Users/LaurenNel/Downloads/GMA.pdf 9 - 10.
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The Relevance of the Abidjan Convention to the Development of the GMP within the SADC region

34. The Abidjan Convention*® was adopted in 1981 under the UNEP Regional Seas Programme (UNEP 2014b).

35.

36.

37.

38.

Regarding marine pollution the convention requires contracting parties to take all appropriate measures to
prevent, reduce, combat and control pollution from ships (art. 5)*, dumping from ships and aircraft (art. 6)*°, land-
based sources (art. 7)*® and activities relating to the exploration and exploitation of the seabed and its subsoil (art.
8)¥. These articles therefore apply to the activities outlined in section 2.2 of the GMP, particularly those activities
associated with upstream production and midstream transmission activities related to both onshore and offshore
activities.

Furthermore, contracting parties to the treaty, such as South Africa, must adopt legislative and regulatory
measures (art. 5(3))*® to prevent pollution from point sources (art. 7)*° and diffuse sources (art. 8)*° and to prevent
transboundary pollution (art.10)*!. This suggests that the development of the GMP, as a regulatory measure,
should prioritise the consideration of the efficacy of its objectives as they relate to necessary actions that can
achieve these goals as outlined in the Abidjan Convention. The objectives of the GMP ought to address the risks
associated with emissions from gas supply/production, has importation infrastructure, midstream transmission
networks, and downstream distribution networks, all of which will emit negligible methane through leaks, which
have been defined as constituting “pollution” by the opinion of the ITLOS.

As part of the plan for the revitalization of the Abidjan Convention, the Contracting Parties, in this instance South
Africa, agreed to develop national policies and legislation, including those that incorporate the polluter pays
principle when it enacted NEMA, in order to strengthen the implementation of the Abidjan Convention. In
addition, under the revitalization process, the Contracting Parties agreed to amend the text of the Abidjan
Convention to incorporate the relevant provisions of the UNCLOS, which now finds increased relevance through
the recent opinion by ITLOS, the Convention on Biological Diversity, the UNFCCC, as well as other relevant
international conventions

The broad scope of appropriate measures that are required to prevent, reduce, combat and control pollution from
various sources as articulated in Articles 5,6,7 and 8 directly apply to the activities and objectives outlined in GMP,
particularly those related to upstream production and midstream transmission. By adhering to these
requirements, South Africa must ensure that the environmental impacts of oil and gas activities are prevented,
reduced, combatted and controlled in order to align with its international obligations and our own NEMA.

The inclusion of the UNFCCC and the Paris Agreement alongside UNCLOS within the Abidjan Convention ensures
that South Africa’s obligations are consistent and mutually reinforcing across its different domestic legal
frameworks. This unified approach adopted in the amendments to the Abidjan Convention, which South Africa is
a signatory to, is crucial for the implementation of the GMP as it relates to effectively addressing GHG emissions.
Ensuring consistency with international commitments reinforces South Africa’s role in honouring global climate
initiatives, therefore the GMP must be reconsidered if it is to enhance the credibility and legitimacy of South
Africa’s environmental and developmental policies regarding its responsibility to address the threat of climate
change. This includes adopting mechanisms to minimise the ecological footprint of oil and gas activities through a

43 The Abidjan Convention mandates that contracting parties take all appropriate measures to prevent, reduce, combat and
control pollution from various sources, including ships, land based activities, and seabed exploration.

4 InforMEA “Abidjan Convention” https://iwlearn.net/documents/legal-frameworks/abidjan-convention.
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39.

phase out of oil and gas activities; protecting biodiversity, and ensuring compliance with global efforts to combat
climate change.

The relevance of the Abidjan Convention within the context of South Africa’s climate change obligations and the
development of the GMP lies in its comprehensive approach to pollution (ie GHGs) control as defined by the
advisory opinion of ITLOS, the adoption of legislative measures, and the alignment of international environmental
frameworks. By integrating these principles and obligations, the drafters of the GMP must ensure that the
document effectively addresses the environmental and climate impacts of oil and gas activities, supports global
climate initiatives, and complies with international commitments. Adopting this approach in formulating the GMP
will result either in the GMP’s efficacy being challenged, or South Africa’s commitment to sustainable and
responsible energy development in line with global efforts to address climate change being reinforced.

Other relevant regional treaties whose principles are applicable in the context adopting appropriate measures to
address pollution considered as GHG

40.

41.

42.

43.

44,

The Nairobi Convention for the Protection, Management and Development of the Marine and Coastal
Environment of the Western Indian Ocean, signed by Comoros, France, Kenya, Madagascar, Mauritius,
Mozambique, Seychelles, Somalia, Tanzania and the Republic of South Africa. It provides that “parties shall,
individually or jointly, take all appropriate measures in conformity with international law ... to prevent, reduce and
combat pollution of the Convention area and to ensure sound environmental management of natural resources,
using for this purpose the best practicable means at their disposal, and in accordance with their capabilities”*?.

The Nairobi Convention compels South Africa to implement measures to manage and reduce pollution in its
marine and coastal environments, directly impacting how GHG emissions from the oil and gas sector are managed.
The stipulation to conform to international law reinforces the need for South Africa to align its GMP with global
standards and best practices in pollution management, promoting sustainable development.

The Benguela Current Convention (“BCC”) is a multi-sectoral intergovernmental organisation established by the
Republics of Angola, Namibia and South Africa to promote a coordinated approach to long-term conservation,
protection, rehabilitation, enhancement, and sustainable use of the Benguela Current Large Marine Ecosystem.
Climate change is affecting a number of marine species within the Benguela Fisheries System. The BCC encourages
a multi-sectoral, regional approach to environmental management. For the GMP, this means collaborative efforts
in managing GHG emissions and mitigating climate impacts on marine ecosystems shared with Angola and
Namibia. Furthermore, the BCC acknowledges the effects of climate change on marine species, which underscores
the importance of reducing GHG emissions from the gas sector to protect marine biodiversity.

Both regional treaties emphasise pollution prevention and sound environmental management, aligning with the
GMP’s objectives to minimise environmental impact from gas operations. The regional nature of these treaties
encourages South Africa to work with neighbouring countries on transboundary environmental issues, fostering
knowledge sharing, joint initiatives, and harmonised regulatory frameworks. Given the impacts, this requires the
South African government to phase out oil and gas development rather than accelerate it, as the draft GMP
proposes to do.

The principles and mandates of the Nairobi Convention and the Benguela Current Convention provide a strong
foundation for South Africa's GMP to address GHG pollution. They guide the plan towards international
compliance, regional cooperation, and the adoption of best practices, in order to ensure global efforts are indeed
taken by all state actors to address climate change and the existential risks it poses to humankind and the
environment more broadly.

52 Amended Nairobi Convention Protection Management and Development of Marine and Coastal Environment
https://nairobiconvention.org/clearinghouse/node/157 preamble.
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Domestic Legal Framework

The Constitution of the Republic of South Africa

45,

46.

47.

48.

49.

The supreme law of the Republic is the Constitution of the Republic of South Africa, 1996 (“the Constitution”).

The development of the GMP is an exercise of public power with far-reaching impacts for health, well-being, the
economy, the climate, our air and water resources and the environment more broadly. It has implications for
numerous fundamental rights enshrined in the Bill of Rights in the Constitution. Government must ensure that
policy documents respect, protect, promote and fulfil these rights, as opposed to conflicting with them.

The Constitution guarantees an unqualified right to an environment that is not harmful to health or well-being;>3
and it confers the right to have the environment protected, for the benefit of present and future generations,
through reasonable legislative and other measures that — (i) prevent pollution and ecological degradation; (ii)
promote conservation; and (iii) secure ecologically sustainable development and use of natural resources while
promoting justifiable economic and social development.>® The environmental right is realisable immediately.>®

Other Constitutional rights that are relevant include: the right of access to water, food, and social security;>® the
right to equality;>’ the right to human dignity;>® the right to life;>® children’s rights;®° the right to just administrative
action;®! and of access to information®? - that the state has an obligation to ensure that there is adequate public
consultation and engagement with the publicin relation to the GMP.

We submit that many of the various issues detailed below render the development of a GMP in conflict with the
Constitution, as the supreme law of the Republic.

The National Environmental Management Act

50.

51.

The GMP would also have to be aligned, and comply with, the National Environmental Management Act, 1998
(“NEMA”). NEMA was enacted to give effect to section 24 of the Constitution. This is national legislation binding
on all state bodies, to develop, inter alia, a framework for integrating good environmental management into all
development activities.

In this regard, it is fundamental that the development of a gas market include a study of the environmental impacts
of its development, prior to embarking on the development of the GMP. In our experience, decision-makers often
argue that it is too late to go back and revisit decisions, where those decisions are allegedly aligned with existing
policy. Although the assessments of impacts are done at project-level and on a case-by-case basis, it is imperative
that the global and national impacts of a fossil fuel economy, for example, are comprehensively taken into at the
planning stage, for the GMP.

53 524(a), the Constitution.

54 524(b), the Constitution.

55 The Trustees for the Time Being of Groundwork Trust and Another v The Minister of Environmental Affairs and others
(39724/2019) [2022] ZAGPPHC 208 (18 March 2022).
56 527, the Constitution.

57 59, the Constitution.

58 510, the Constitution.

59511, the Constitution.

60 528, the Constitution.

61 533, the Constitution.

62 532, the Constitution.



52.

53.

54.

55.

Section 2 of NEMA lists principles - the National Environmental Management Principles - which are guidelines by
reference to which any organ of state, including the DMRE, must exercise any function when taking any decision
which may significantly affect the environment.

Decisions in relation to the GMP must therefore be aligned with section 2 of NEMA. This includes, for example,
the principle that “environmental justice must be pursued so that adverse environmental impacts shall not be
distributed in such a manner as to unfairly discriminate against any person, particularly vulnerable and
disadvantaged persons.”®?

Section 28 of NEMA places a duty of care on every person who “causes, has caused or may cause significant
pollution or degradation of the environment [to] take reasonable measures to prevent such pollution or
degradation from occurring, continuing or recurring, or, in so far as such harm to the environment is authorised
by law or cannot reasonably be avoided or stopped, to minimise and rectify such pollution or degradation of the
environment.”

This duty extends to all organs of state, including the DMRE. Given the clear risks of significant harm, which is
caused by fossil fuel extraction, transport and burning, the DMRE is under an obligation to ensure that its policy
documents do not aggravate continued or recurring pollution and environmental degradation.

The Upstream Petroleum Resources Development Bill

56.

57.

58.

59.

The GMP is introduced at a point in time in which there is uncertainty regarding the legislative framework that will
govern the oil and gas sector into the future. While laws to govern the midstream and downstream phases of oil
and gas such as the Gas Act® and the Petroleum Products Act® have been in existence for a long time, the law
proposed to govern the downstream sector in the future is by no means entrenched nor does it lend credence to
the notion of legislative certainty in the realm of oil and gas operations.

At present the oil and gas sector are governed by the Mineral and Petroleum Resources Development Act®®
(“MPRDA”), the provisions of which simultaneously regulate the mining industry. A draft law in the form of the
Upstream Petroleum Resources Development Bill [B13B - 2021] (“UPRDB"”) has recently been approved by
Parliament and currently sits on the President’s desk awaiting signature.

Should the UPRDB be signed into law by the President, it will be the principal law covering all oil and gas extractive
operations in the country. While the creation of a separate legal framework to govern oil and gas is an attempt to
create legal certainty for stakeholders in these industries, it is our submission that the UPRDB will only create more
uncertainty should it be promulgated given its fatal flaws. We further submit that the UPRDB, in its current
iteration, will facilitate infringements of Constitutional rights.

The GMP will thus operate within a tumultuous legal framework, only serving to exacerbate the issues proliferated
by the prevailing laws. Below, we will address some of the overarching concerns with the future principal gas law
governing upstream extraction within the domestic legal framework in which the GMP will operate.

Climate change

60.

Due to the relationship between the GMP and the UPRDB, it is important to mention the interconnections and
shortcomings.

63 52(4)(c) of NEMA.

64 Gas Act, 48 of 2001.

65 petroleum Products Act, 120 of 1977.

56 Mineral and Petroleum Resources Development Act, 28 of 2002.



61.

62.

63.

64.

While it is our submission that the GMP fails to consider its implications in the context of a climate emergency, we
also submit that the UPRDB similarly ignores and indeed contradicts the climate change-related obligations that
South Africa has committed to. Rather, its imperative is to accelerate oil and gas exploration and production. This
is written into the objects of the UPRDB at section 2(j) where it states: “The objects of this Act are to...accelerate
exploration and production, and maximise the economic recovery of petroleum for the benefit of the people of
South Africa.”®’

This acceleration is sought to be achieved through various ways; one such being the fact that the UPRDB does not
give the Minister of the DMRE and the regulator, the Petroleum Agency of South Africa (“PASA”), the discretion
to decline rights and permits other than in certain limited contexts. The Minister of the DMRE and PASA are
obligated to grant licence applications if certain limited conditions are met. The peremptory wording of the UPRDB
essentially binds these parties to recommend the grant of rights and permits even in instances where doing so
might be irrational and/or unreasonable.

In a climate emergency, such a situation is untenable. It is not only a violation of fundamental Constitutional rights,
it also conflicts with South Africa’s international legal commitments in terms of the Paris Agreement, inter alia,
and international law as described above. The GMP facilitates this conflict. The GMP describes itself as the policy
instrument which is a roadmap for strategic, political and institutional decisions. It thus gives the UPRDB a plan to
operationalise and fulfil its purpose.

The UPRDB speaks to the national environmental policy and legal framework in South Africa, yet does not provide
for adequate environmental protections. The GMP does not include a detailed approach or comment on this but
instead only mentions the minimising of associated adverse environmental impacts and in the objectives that
environmental assets and natural resources are protected with the use of cleaner energy technologies. This
inconsistency leads to misalignment of the UPRDB and the GMP.

Local economic development

65.

66.

67.

Extractive industries bring a heavy burden to bear on local communities, creating socio-economic and
environmental injustice. While the economic upliftment of those living in South Africa is one of the objectives of
the UPRDB, the actual provisions thereof fall short. The already inadequate mode of socio-economic upliftment
entrenched in the MPRDA, the social and labour plan (“SLP”) is watered down further in the form of local content
plans in the UPRDB.

Local content plans are less comprehensive than the already inadequate social and labour plans in terms of
content and scope. The local content plans refer only to skills development, local recruitment and national
participation, and will only be required at the production phase of gas operations and not the exploration phase.
Furthermore, experience shows that members of local communities are often ineligible for employment at gas
operations.

The State’s carried interest in petroleum rights cannot be said to be a means to address the adverse impacts of
extraction. Evidence shows that a large proportion of funds earmarked for community development are not
actually used for that purpose.®® The failure to provide clear mechanisms and safeguards for socio-economic
development in the upstream extraction sector will only exacerbate poverty.

57 Section 2(j), Upstream Petroleum Resources Development Bill, B13B - 2021.

68 Action Aid South Africa, ‘Mining in South Africa, 2018: Whose Benefit and Whose Burden - A Social Audit Baseline Report’
https://www.wits.ac.za/media/wits-university/faculties-and-schools/commerce-law-and-management/research-
entities/cals/documents/programmes/environment/resources/Social%20audit%20report.pdf 15; South African Human Rights
Commission ‘National Hearing on the Underlying Socio-economic Challenges of Mining-affected Communities in South Africa’
(13 - 14 September; 26 and 28 September; 3 November 2016)
https://www.sahrc.org.za/home/21/files/SAHRC%20Mining%20communities%20report%20FINAL.pdf.
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68. The GMP, at page 3, notes that the “line function departments at the national level are mandated to develop
sectoral policies, legislation and regulations, as required by the Constitution of South Africa. These sectoral policies
are required to be aligned with the National Development Plan (“NDP”), with the overarching strategic vision being
eradicating poverty, reducing inequality, and halving unemployment by 2030.”%° Its introduction at this juncture,
however, would only lead to greater inequality.

Conflict with the One Environmental System

69. The UPRDB upends the decision-making framework for extractives that is the One Environmental System (“the
OES”), as prescribed in terms of Section 50A of NEMA:7®

69.1. The UPRDB seeks to legislate on environmental matters that fall within the exclusive ambit of the Minister of
Forestry, Fisheries and the Environment’s mandate.

69.2. The UPRDB also creates a “petroleum right.”’* The petroleum right is an amalgamation of exploration and
production and is not provided for in the environmental legislative framework. This has ramifications for the
functioning of the OES. For example, an applicant for a petroleum right is not required to undertake an EIA
or apply for an EA, nor is that applicant required to provide financial provision for environmental
rehabilitation.

70. The UPRDB will create legal uncertainty, this will be manifestly worse if the draft GMP is not significantly
reconsidered.

Marine Spatial Planning

71. To the extent the GMP’s recommendation that South Africa should “drive massive additional exploration
projects”’? involves significantly expanding offshore oil and gas development, the GMP must ensure consistency
with other laws, including the Marine Spatial Planning Act. Among other things, the MSP Act requires all marine
spatial planning to be consistent with “sustainable use, growth and management of the ocean and its resources”
and maintaining ecosystem structure and functioning within a marine area.”® Moreover, the Draft Sector Plan for
the Oil and Gas industry currently under development pursuant to the MSP Act will identify a number of different
developmental objectives that will guide future development.

B: GENERAL COMMENTS

72. The GMP does not consider the negative economic, social and environmental impacts that would be introduced
nationally and regionally through the development of a gas market, which is neither necessary nor desirable. To
proceed would be in direct contravention of the state’s constitutional obligations to protect the rights of the
people of South Africa, and the duty of care embodied in section 28 of NEMA. On this basis, the GMP, inits entirety,
should be reconsidered.

73. Regional impact includes the demand of LNG from neighbouring countries, like Mozambique and Namibia, as
mentioned in Scenario 3, recommendations and other sections of the GMP. The GMP is not the only reference to
having LNG imports from these countries. The recent draft Integrated Resources Plan (2023) (“IRP”) also cites gas
imports from Mozambique and Namibia as an opportunity.

59 publication of Draft Gas Master Plan, 2024 for Public Comment (GG 50569 GN 4760)
https://www.gov.za/sites/default/files/gcis document/202404/50569g0n4760.pdf 3.
70Section 50A, National Environmental Management Act, 107 of 1998.

"1Section 5(1), Upstream Petroleum Resources Development Bill, B13B - 2021
https://www.gov.za/sites/default/files/gcis_document/202310/b13b-2021-upstream.pdf.
72 See note at p. 69 72.

73 Marine Spatial Planning Act, Section 5(1)(a), (d).
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74. The DMRE in terms of a proper process for Integrated Energy Planning, extending to the GMP, as required by the
National Energy Act, needs to account for how the supply, transformation, transport, storage of and demand for
energy squares with international commitments.”® International commitments include treaty obligations, such as
South Africa’s obligations under the Paris Agreement, the abovementioned international obligations and
obligations under customary law such as the well-recognised principle to prevent transboundary harm.

75. Interms of gas projects in Mozambique and Namibia, two notable controversial gas sites have resulted in negative
impacts on communities and the environment. The gas projects in Mozambique based in Cabo Delgado have
resulted in violent conflicts, dispossession, increased poverty levels and fears of damage to the environment.”®
South Africa however has continued to provide funding to these projects even though it is aware of the human
and environmental damage that occurred and will continue to happen.’® Namibia’s Okavango ecosystem is being
threatened by the exploration for gas by ReconAfrica. Vital waterways to over a million people are being
threatened and the existence of the world’s largest elephant is at stake and other endangered wildlife.”’

76. This conflicts with South Africa’s international obligations and national law. The GMP should consider how it meets
these obligations. Beyond these obligations, is the viability of the regional gas market.

Regional capacity for development of gas market

77. According to a study by the International Institute for Sustainable Development (“lISD”), a consideration of risks
to the investment in LNG is required by policy makers particularly when weighing up the potential benefits and
whether they outweigh the risks. This line of reasoning is reflected in South Africa’s legal framework’®’®, as
demonstrated in the High Court case of Earthlife Johannesburg v Minister of Environment and Others. The court
articulated that a decision maker’s reliance on an Integrated Resource Plan (IRP), as a policy developed by the
Department of Energy, cannot override the requirements of environmental legislation, which mandate the
consideration of relevant considerations, in this case climate change factors, when making decisions on
environmental authorizations.°

78. Within the context of Mozambique, for example, existing LNG projects are structured so that most of the potential
fiscal revenues for the government are unlikely to arrive until 2030s and 2040s.%! This requires a consideration of
the forces that will influence the LNG market in the 2030s and beyond which is relevant for the South African
context.

79. The global shift towards renewable energy will inevitably lead to a decrease in demand for all fossil fuels, including
natural gas. This is particularly relevant when considering the development of regional gas markets, as these plans
may need to adapt to the accelerating phase out of fossil fuels in favour of renewable energy sources. For example,

74 Section 6(2)(h), National Energy Act, 2008.

7> Al Jazeera ‘Mozambique okays resumption of $20bn Cabo Delgado gas project’ (26 April 2023)
https://www.aljazeera.com/news/2023/4/26/mozambique-okays-resumption-of-20bn-cabo-delgado-gas-project.

76 Say Nogas in Mozambique ‘Beggar thy neighbour: South African Public Financing of Mozambique Fossil Gas Project’ (13
February 2024) https://stopmozgas.org/article/za-public-financing-mz-gas/.

77 M Mwenda ‘ReconAfrican drilling in wildlife reserve, raising environmental concerns’ (8 August 2023) Lifegate Daily
https://www.lifegate.com/reconafrica-drilling-wildlife-environmental-concerns.

78 NEMA, section 240(1)(b)(i); NEMA, section 2(3); NEMA,section 2(4)(i) and Fuel Retailers 2007(6)) SA 4(CC), para 60.

79 Section 6(2)(e)(iii) of Promotion of Administrative Justice Act 3 of 2000.

80 Farthlife Johannesburg and Another v. Minister of Energy and Others 2017 2 All SA 519 (GP), para. 95-97. At the risk of not
stating the obvious, policy cannot supplant the supremacy of the Constitution (s2) and NEMA is the primary law giving effect to
section 24 of the Bill of Rights.

81 International Institute for Sustainable Development’ Navigating Decisions: The Risks to Mozambique from Liquified Natural
Gas export Projects’ (2023) https://www.iisd.org/system/files/2023-12/navigating-decisions-Ing-exports-risks-mozambique.pdf
13.
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in March 2023, the EU reached a provisional agreement to raise the binding renewable energy target to 42.5% by
2030, approximately double the share compared to 2023.82 The European Commission’s “Going Climate Neutral
by 2050”8 document, for example, proposes a significant increase in renewable energy share to over 80% by
2050.%4 If implemented, this ambitious target would constrain the market for fossil fuels in the coming decades,
particularly in 2030s and 2040s globally. According to the IISD study, this trend may be replicated globally and
likely regionally for gas sooner than many assumed, likely affecting the development of Mozambique’s capacity to
export regionally, or even globally. Overall reductions in gas demand decrease LNG trade between countries
globally and regionally, which in turn will influence decisions on LNG exports projects within Mozambique
specifically, and SADC regionally.

80. According to the IISD in its report of May 2024 titled “Transition Away from Oil and Gas”® the future demand for
gas will decrease. This is due to OPEC countries withholding supply to increase the price of oil and gas. The space
filled by non-OPEC countries to meet demand (which is created) is temporary. OPEC countries will be able to fill
this gap when the need arises, resulting in rapid production increases being unsustainable. This is also due to
demand for gas decreasing as the current plans of governments in terms of production of oil and gas are 29% and
82% respectively more than what is consistent with the Paris Agreement.® The viability of development of new
oil and gas producers in the Global South is also unlikely in that due to the energy transition, by the time revenue
is made (which in the case of Mozambique is only expected from offshore gas discovered in 2010 by 2030) prices
and demand for gas will drop due to the global energy transition. Further, historically countries who have seen
revenue from fossil fuel production like Norway have created governance structures, local supply chains and
trained work forces, while countries who attempted to produce at a rapid pace faced the ‘resource curse’. This
will be the case for any new fossil fuel development that takes place now due to time constraints of the global
energy transition. Finally, oil and gas development increases external debts and with the global energy transition,
any new gas development will not boost development but create stranded assets. Therefore, the GMP needs to
be considered in light of the above forecasts in global markets and new gas production not pursued.®’ Pursuing
new gas production will create debt, stranded assets and not create development.

81. As the world transitions to Net Zero, the accelerating pace of the energy transition increases the financial risk for
countries who are “emerging petrostates”. These are countries that have only recently discovered oil and gas and
are wanting to exploit these discoveries. A 2023 report® by Prince et al confirms that now is the worst possible
time for countries to be setting up new oil and gas industries. Oil and gas producers will face a declining demand
plus lower commodity prices on future revenues. These aspects must be factored into development of new oil and
gas projects as projects with less competitive breakeven prices risk becoming stranded assets, meaning that they
lose their value or become unusable in an unexpected way.

82. The IEA’s “World Energy Outlook Report of 2023”,% reports that global LNG net trade was 479 billion cubic metres
in 2022. Under the Net Zero Emissions (“NZE”) by 2050 scenario, this trade is projected to rise to 507 bcm by 2030
and fall to 121 bem by 2050.%° Imagine a future where countries in the Global North as well as countries further

82 Official Journal of the European Union ‘Directive (EU) 2023/2413 of the European Parliament and of the Council’ (18 October
2023) https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A320231L2413.

83 publication Office of the European Union ‘Going climate-neutral by 2050’https://op.europa.eu/en/publication-detail /-
/publication/92f6d5bc-76bc-11e9-9f05-01aa75ed71al.

& |bid p. 9.

85 |nternational Institute for Sustainable Development ‘Transitioning Away from Oil and Gas’ (14 May 2024)
https://www.iisd.org/system/files/2024-05/transitioning-away-from-oil-gas.pdf.

& |bid p. 8.

87 |bid p. 12.

88 Carbon Tracker ‘PetroStates of Decline: oil and gas producers face growing fiscal risks as the energy transition unfolds’(2023)
https://carbontracker.org/reports/petrostates-of-decline/.

8 |nternational Energy Agency ‘World Energy Outlook 2023’ https://iea.blob.core.windows.net/assets/86ede39e-4436-42d7-
ba2a-edf61467e070/WorldEnergyOutlook2023.pdf.

% See note 81 at p. 13.



83.

84.

85.

North in Africa rapidly switch to renewable energy sources. In this scenario, the demand for natural gas, which is
shipped as LNG would significantly decrease after 2030. This could lead to a big problem: there might be many
more LNG facilities built than what is actually needed which is expected in the context of Mozambique, a state
heavily reliant on gas exports for development. The IEA has estimated that under the above-mentioned scenario,
most new LNG projects would not even make back the money they cost to build in the first place. This would be a
waste of resources and money. Additionally the IEA also looked at other scenarios, considering current
government plans globally and even more ambitious goals. In all these scenarios, the demand for gas is expected
to peak before 2030. This means that the LNG facilities already built or under construction in Mozambique will be
enough to meet the demand until at least 2040. In the more ambitious scenario, where countries are to rapidly
switch to renewable energy, even the facilities currently under construction might not be needed. It is therefore
critical that stress testing new investments against a range of climate transition and price scenarios is carried out
to ensure that countries do not take on unmanageable transitions risks that will impact public finances.

Despite the fact that the long delayed Kudu gas development off the coast of Namibia, continues to undergo
development and is expected to allow Namibia to feed a dedicated power plant to supply its domestic energy
needs, gas from Kudu for example will only supply a fraction of the region’s power needs going forward. This is
due to the fact that Namibia will ramp up renewable capacity additions so much that Namibia would not need any
future extensions of the Kudu gas project to supply for its domestic or regional gas supply needs. The result of this
is likely that Namibia would be able to cement itself as a Southern African main supplier of electricity through
renewable capacity additions.

Projections in the Harambee Prosperity Plan 11°* show how much of the electricity exports to South Africa (over
and above the Namibian electricity demand projection) would come from renewables, with additional extensions
to Kudu potentially providing just surplus to actual requirements. In addition, Namibia’s efforts to position itself
as aregional green hydrogen hub could displace any need for regional imports of South African gas, as electrolyser
and renewable costs for energy generation continue to fall in Namibia’s favour. These developments serve to
highlight the same domestic transition patterns identified for South Africa and Mozambique, with low carbon
substitutes becoming increasingly competitive with natural gas usage in power and industry within the regional
context.

Demand for LNG is being artificially created by proposed projects such as Karpowership.® A power system study
by Meridian Economics confirms the least-cost path for South Africa involves heavy renewable build out and
limited new gas capacity for the next decade. Despite this, Karpowerships have continued to be touted as a
solution to our energy crisis as part of building a demand for gas. This is in addition to the electricity generation
licences being the subject of litigation and the environmental authorisations being suspended in some instances.®
This is one such example of how the demand for gas is being manipulated in South Africa when it is projected to
fall globally, making the public money needed to be spent on infrastructure a wasted expense and a poor use of
public money.

What does the above mean for South Africa with regards to Scenario 3 of Regional Integration outlined in the GMP?

86.

The studies by both the IISD and IEA World Energy Outlook Report for 2023 note that Mozambique's LNG projects
are structured such that significant fiscal revenues for the government are unlikely to materialise until the 2030s
and 2040s. This delay for Mozambique in terms of fiscal benefits necessitates a thorough risk assessment for

91 Republic of Namibia ‘Harambee Prosperity Plan Il 2021 — 2025’ https://faolex.fao.org/docs/pdf/nam213212.pdf.

92 M Dyson, S Shah, J Sherwood, ROcky Mountain Institute ‘Assessment of the Need for the proposed Karpowership Power Plant
projects (“the projects”) located at the Port of Saldanha Bay (Western Cape), Port of Ngqura (Eastern Cape) and Richards Bay
(Kwazulu Natal) (2021) AJ1-RMI _Report-27.07.2021.pdf (cer.org.za).

9 The Green Connection ‘Green Connection Takes Fight Against Kapowerships to Court’ (28 April 2022) Green Connection Takes
Fight Against Karpowerships to Court - The Green Connection.



https://cer.org.za/wp-content/uploads/2021/08/AJ1-RMI_Report-27.07.2021.pdf
https://thegreenconnection.org.za/2022/04/28/green-connection-takes-fight-against-karpowerships-to-court/#:~:text=On%20Monday%20%2825%20April%29%2C%20the%20Green%20Connection%20launched,ports%20of%20Saldanha%2C%20Ngqura%20%28Coega%29%20and%20Richards%20Bay.
https://thegreenconnection.org.za/2022/04/28/green-connection-takes-fight-against-karpowerships-to-court/#:~:text=On%20Monday%20%2825%20April%29%2C%20the%20Green%20Connection%20launched,ports%20of%20Saldanha%2C%20Ngqura%20%28Coega%29%20and%20Richards%20Bay.

investments into LNG build out infrastructure for regional import in South Africa, as explored in the GMP at section
5.3 and section 6.3 of the GMP.

87. The IEA projects a significant reduction in global LNG trade by 2050 under the Net Zero Emissions scenario. This
suggests that the focus on the capacity of Mozambique to export gas to South Africa is likely to be impacted if the
global shift towards renewables leads to reduced gas demand. This would directly influence South Africa’s plans
for regional gas imports, and likely gas exports potentially leading to overcapacity and underutilization of LNG
infrastructure, all at the cost to state resources resulting in stranded assets. The GMP must be considered in light
of the projections under the IEA’s scenarios where many new LNG projects might not recover their initial
investments due to declining demand. The Government GMP must therefore weigh the financial risks of investing
in LNG infrastructure, as the potential for stranded assets and financial losses due to shifting energy markets
makes it imperative to assess whether such investments will be economically sound and necessary. This will all
need to be reconsidered in light of the development of ascension to a new IEP draft.

88. In the context of rapid renewable capacity additions within the region, particularly with regards neighbouring
states earmarked by the GMP such as Namibia, the ramp up of renewable energy capacity through its regional
Green Hydrogen Hub expansion plans for example, would preclude the need for future extensions of its Kudu gas
project. Therefore, where Namibia were to become self-sufficient in energy through renewables, Namibia’s
demand for any potential imports of gas from South Africa will decrease. This undermines the strategic goal of
anchoring a regional export market for South African gas as expressed in scenario 3 of the regional integration
component of the GMP. Electricity exports from renewables in the Namibian context indicate that a significant
portion of electricity exports sub regionally could come from Namibia’s renewable sources as a net exporter. Such
a development, were South Africa not to develop its own renewable energy markets, could reduce South Africa’s
leverage of supplying gas for power generation within the region. Namibia’s efforts to establish itself as a green
hydrogen hub will mean that its renewable energy electricity may become the preferred option for regional
imports of power due to lower costs of renewable energy technologies and its alignment with global sustainability
trends. Furthermore, regional demand for South Africa gas could decline as green hydrogen becomes a
competitive low carbon alternative for power and industrial applications.

89. Given the above, the GMP must consider provisions for adaptive strategies to align with the rapid shift towards
renewable energy globally and in the region. This is likely to involve a re-evaluation of the build out of gas
infrastructure in order to accommodate a diversification of energy investments that focus on more sustainable
energy sources such as wind, solar and battery storage. It may include the following considerations:

e® The future cost of gas should be accurately reflected in market modelling, rather than relying on the
current price environment in domestic power planning.%

® Planned regulated prices for domestic consumption will need to be tested against the costs of
investing in new infrastructure and the returns to be required by international investors.%®

e Government revenues should be stress tested against climate transition scenarios.*®

e Standards and processes for methane and CO, emissions tracking and mitigation should be factored
into developments which appear to not have been factored into the development of the GMP.*’

e The competitiveness of alternatives should be assessed when proceeding with domestic-gas-led
industrialization.%®

9 African Climate Foundation ‘ Natural Gas in Africa amid a Global-Low-Carbon Energy
Transition’https://africanclimatefoundation.org/wp-content/uploads/2022/10/ACF-GAS-REPORT-2.0-African-Landscape-Final-
Web.pdf 30-31.

% See note 91 above at p. 31.
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Environmental impacts

90. The exploration, production, transportation and burning of gas results in devastating environmental destruction,
some of which are elaborated on below under climate change, health and air quality, water and biodiversity. These
are just a few of the impacts that result from the development of gas projects.

91. These harms cannot be justified, particularly given the availability of feasible and cost-effective energy
alternatives, which do not have the same harmful impacts. On this basis, we record that the GMP is in conflict with
section 10 of the Constitution, PAJA, and NEMA.

Climate change
Government Acknowledgment

92. The government has confirmed South Africa’s extreme vulnerability to the impacts of climate change. These
impacts will largely be felt through: significant warming (as high as 5-8°C, over the South African interior by the
end of this century, as a conservative estimate);*® impacts on water resources, such as decreased water
availability; and a higher frequency of natural disasters. These are highlighted in the NDP:

“South Africa is not only a contributor to greenhouse gas emissions — it is also particularly vulnerable to the
effects of climate change on health, livelihoods, water and food, with a disproportionate impact on the poor,
especially women and children. While adapting to these changes, industries and households have to reduce
their negative impact on the environment. This will require far-reaching changes to the way people live and
work. The impact of climate change is global in scope and global solutions must be found, with due
consideration to regional and national conditions.”*®

And further that: “Climate change is already having an impact on South Africa, with marked temperature and
rainfall variations and rising sea levels. Over the short term, policy needs to respond quickly and effectively to
protect the natural environment and mitigate the effects of climate change. Over the long term, with realistic,
bold strategies and global partnerships, South Africa can manage the transition to a low carbon economy at a

pace consistent with the government’s public pledges, without harming jobs or competitiveness”.?%!

93. Already the impacts of drought, extreme weather events, and fires in South Africa have cost the country billions.
Virtually every province in the country has recently experienced, or is currently experiencing, severe, extended
drought. The impacts of climate change are crippling livelihoods and jobs, and will have long-term impacts on food
security, food prices, human settlements, and health. Government is having to subsidise these high costs, and will
increasingly have to do so. A recent report'® titled “Climate Change Implications for SA’s Youth” by Nicholas King
states that “South Africa ... will suffer enormous negative physical, socio-economic and ecological impacts, under
all scenarios. These will include extreme heat stress, extreme weather events, including storms, flooding and
droughts, sea-level rise and coastal damage, crop failures and food insecurity, water stress, disease outbreaks,
various forms of economic collapse and social conflict and mass migration to informal settlements around urban

99 P8, National Climate Change Response White Paper 2011, at
https://www.environment.gov.za/sites/default/files/legislations/national_climatechange_response_whitepaper.pdf. See also
the Address by the Minister of Environment, Forestry and Fisheries, Ms Barbara Creecy in the National Assembly in response to
the State of the Nation Address (SONA) on 18 February 2020 (“SONA Response Address”), available at
https://www.gov.za/speeches/minister-creecy-18-feb-2020-0000 where Minister Creecy noted those impacts occurring across
the country in the form of prolonged periods of drought, severe storms and flooding.

100 National Development Plan: https://www.gov.za/sites/default/files/gcis_document/201409/ndp-2030-our-future-make-it-
workr.pdf

101 1bid.

102 Climate Change Implications for SA’s Youth: https://cer.org.za/wp-content/uploads/2022/03/8.-Annexure-8-King-report-on-
climate-change-impact-on-youth-27.09.pdf
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areas. Impacts do not rise linearly with rising temperature, but with an ever-steepening curve, rapidly making large
parts of the interior of the country, as well as vulnerable low-lying coastal areas, uninhabitable. All of these impacts
together will dramatically alter the lives and prospects for today and tomorrow’s youth, who will suffer significant
harms, in a combination of detrimental physical health and wellbeing, mental trauma, social upheaval and reduced
opportunities for self-advancement.” These are impacts that will be exacerbated by a decision to expand or extend
the use of fossil fuels for electricity production and other applications.

The United Nations International Childrens’” Emergency Fund (“UNICEF”) released its global report titled “The
Climate Crisis Is a Child Rights Crisis: Introducing the Children’s Climate Risk Index” in August 2021.1% This report
highlights how children and young people in South Africa are among those most at risk of the impacts of climate
change, threatening their health, education and protection - effectively threatening their constitutional rights.
Again, the inclusion of fossil fuels in future electricity generation directly contributes to these harms.

In a speech given by President Ramaphosa at a Virtual Leaders’ Summit on Climate Change in April 2021, he
referred to the South African government’s position on addressing climate change, stating, inter alia, that “We
remain committed to contributing our fair share to reduce global emissions, and to do so in the context of
overcoming poverty, inequality and underdevelopment. Climate change is the most pressing issue of our
time” (emphasis added).

Government’s acknowledgment of the reality of the climate change crisis and the severe threat that this poses to
the country is repeated through Government policy documents. The National Climate Change Response White
Paper (“White Paper”) published on 19 October 2011, sets out the government’s “vision for an effective climate
change response and the long-term, just transition to a climate-resilient and lower carbon economy and society.”

The White Paper acknowledged that South Africa is extremely vulnerable to the effects of climate change:

“Climate change is already a measurable reality and along with other developing countries, South Africa is

especially vulnerable to its impacts” X%

“South Africa is extremely vulnerable and exposed to the impacts of climate change due to our socio-economic
and environmental context. Climate variability, including the increased frequency and intensity of extreme
weather events, will disproportionately affect the poor. South Africa is already a water-stressed country and
we face future drying trends and weather variability with cycles of droughts and sudden excessive rains. We
have to urgently strengthen the resilience of our society and economy to such climate change impacts and to
develop and implement policies, measures, mechanisms and infrastructure that protect the most

vulnerable” 1%

The White Paper further states the following, which is relevant to the IRP and electricity planning, including the
GMP:

“In terms of South Africa’s latest Greenhouse Gas Inventory (base year 2000), the majority of South Africa’s
energy emissions arose from electricity generation, which constituted around half of South Africa’s energy

emissions and just under 40% of total emissions in 2000.”

This contribution has been recorded as 55% in more recent years.'®

The science behind fossil fuels and climate change

103 The Climate Crisis is a Child's Crisis: https://www.unicef.org/media/105376/file/UNICEF-climate-crisis-child-rights-crisis.pdf
104 White paper, page 5.

105 White paper page 8.

106 Available at: https://www.climate-transparency.org/wp-content/uploads/2021/10/CT2021SouthAfrica.pdf Page 5.
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100. In March 2023, the United Nations Intergovernmental Panel on Climate Change released the latest report of
its sixth assessment cycle, the IPCC 2023 Report,’?” which consolidates the findings of the three working group
reports released over the preceding eighteen months, which is the product of a line-by-line approval by delegates
from all participating governments, including South Africa. Its findings include:

100.1. Climate change is a threat to humans’ wellbeing and our planet’s health. There is a rapidly closing window of
opportunity to secure a liveable and sustainable future for all;*®

100.2. All global modelled pathways that limit warming to 1.5°C with no or limited overshoot, and those that limit
warming to 2°C, involve rapid and deep and, in most cases, immediate GHG emissions reductions in all sectors
this decade;'®

100.3. By far, the largest share of GHG emissions remains CO, from the combustion of fossil fuels, certain industrial

processes, as well as methane leakages from the fossil gas value chain;*°

100.4. Continued GHG emissions will lead to increasing global warming, with the best estimate of reaching 1.5°Cin
the near term in considered scenarios and modelled pathways. Every increment of global warming will
intensify multiple and concurrent hazards (high confidence). Deep, rapid, and sustained reductions in GHG
emissions would lead to a discernible slowdown in global warming within around two decades, and also to
discernible charges in atmospheric composition within a few years (high confidence);*!*

100.5. For any given future warming level, many climate-related risks are higher than assessed in the fifth
assessment report, and projected long-term impacts are up to multiple times higher than currently observed
(high confidence). Risks and projected adverse impacts and related losses and damages from climate change
escalate with every increment of global warming (very high confidence). Climatic and non-climatic risk will
increasingly interact, creating compound and cascading risks that are more complex and difficult to manage
(high confidence);'*? and

100.6. Limiting human-caused global warming requires net zero CO; emissions. Cumulative carbon emissions until
the time of reaching net zero CO; emissions and the level of GHG emissions reductions this decade largely
determine whether warming can be limited to 1.5°C or 2°C (high confidence). Projected CO; emissions from
existing fossil fuel infrastructure without additional abatement would exceed the remaining carbon budget
from 1.5°C (50%) (high confidence).!*®

Government Action

101.  South Africa is party to several international legal instruments aimed at addressing climate change. It has
signed and ratified the UNFCCC, acceded to the Kyoto Protocol and signed and ratified the Paris Agreement of
2015.

102.  The Paris Agreement requires state parties to limit the global average increase in temperature to “well below
2°C above pre-industrial levels” and to “pursue efforts to limit the temperature rise to 1.5°C above pre-industrial
levels” (Article 2(1)(a)).

107 Available at https://www.ipcc.ch/report/ar6/syr/
108 Summary for Policymakers, Finding C1, page 24.
109 Symmary for Policymakers, Finding B6, page 20.
110 Symmary for Policymakers, Finding A.1.4, page 4.
111 Symmary for Policymakers, Finding B1, page 12.
112 symmary for Policymakers, Finding B2, page 14.
113 Symmary for Policymakers, Finding B5, page 19.



103.  South Africa is lagging behind in the global effort to address climate change. The Climate Action Tracker
(“CAT”), which takes the current government action and policies into account, rates South Africa’s proposed
actions and policies under the Paris Agreement as “insufficient”. The CAT states that South Africa’s climate
commitment in 2030 will fail to limit its warming to 1.5°C as required under the Paris Agreement. South Africa’s
climate commitment is not in line with a “fair” approach to the Paris Agreement’s 1.5°C limit.

104.  South Africa, in 2015, has formulated and submitted a Nationally Determined Contribution (“NDC”) in terms
of the Paris Agreement. This was updated in 2021. The update provides for a range in terms of aspirational GHG
emissions reduction, and the range for 2025 to 2030 is 350 Mt CO,e to 420 Mt CO.e. It must be pointed out that
only the bottom end of the range falls within a pathway that aligns with limiting global average warming to 1.5°C.
It is further to be noted that this NDC was subjected by a “fair share adjustment” based on the Climate Equity
Reference Calculator taking into account historical emissions, developmental needs and ease of decarbonisation,
in line with the Common but Differentiated Responsibility principle in the Paris Agreement. It must be borne in
mind that the NDCs are required to show progressive ambitions and will become stricter over time, and over the
lifespan of the GMP.

105. To date, South Africa has already experienced more warming than the rest of the world. From 1931 to 2015,
western parts of South Africa, “including much of the Western and Northern Cape, and also in the east over
Gauteng, Limpopo and the east coast of KwaZulu-Natal,” warmed by “2°C/century or even higher — in the order
of twice the global rate of temperature increase.” This trend is predicted to continue, with resulting increases in
extreme heat waves, drought, water and food insecurity, wildfires, storms and flooding, sea level, and vector
borne diseases already underway.

Government lack of acknowledgment and action through the GMP

106. It is the constitutional imperative of the government to ensure that people in South Africa are protected
against these impacts — that their rights enshrined in the Constitution are upheld and protected. There is no
justifiable basis on which the rights to life, dignity, and an environment not harmful to health and wellbeing could
be limited by plans to develop further fossil fuel capacity, where less harmful alternatives are available. Further,
economic development and sustainable livelihoods will be compromised in a country devastated by the effects of
climate change.

107. Inthe next 10 years, significant ambition is needed to sufficiently reduce GHG emissions within the necessary
trajectory range and to get South Africa where it needs to be to avoid the worst impacts of the climate crisis. Doing
this requires a commitment to phase out existing fossil fuels and halt new fossil fuel investment as soon as possible
—and certainly to refrain from locking-in to new fossil fuel infrastructure, which is not needed.

108.  South Africa's Constitution guarantees further a healthy environment for everyone, including children. But for
children, the law goes even further, stating that their well-being is of the utmost importance.'** This means
considering how our actions today affect their future. The GMP does not consider how continuing to use fossil
fuels harms the environment and exacerbates the climate crisis. This worsening crisis significantly affects children,
who are especially vulnerable to harms such as extreme weather events and exposure to pollution. General
comment 26 elaborates the rights enshrined in the Convention on the Rights of a child as they relate to issues of
climate change and environmental protection. The Convention clarifies the obligations of states under the
Committee on the Rights of the Child, and further provides authoritative guidance on legislative, administrative,
and other appropriate measures to address environmental harm, with a special focus on climate change. In
particular, the General Comment underscores that children have the right to a clean, healthy and sustainable
environment. This right is directly linked to the rights to life, survival, access to remedies and the highest attainable
standard of health, food, water, housing, education among others. Therefore, the development of the policy
framework for the GMP seemingly fails to safeguard the protection of rights of children and future generations in

114 section 24(b) and section 28(2) of the Constitution.



the context of climate change. Ignoring the impact on children and future generations contravenes sections 24(b)
and 28(1)(c) and 28(1)(f)(ii) of the Constitution, NEMA, the African Charter, and the UN Convention on the Rights
of the Child.**®

109. Despite available science, evidence of harms and the incontrovertible acknowledgement by the government
of SA’s exposure to the harms of climate change, the draft GMP is in contradiction to the just transition and climate
response imperative. We submit that it is both unreasonable and irrational, in addition to posing a substantial
threat to the Constitutional rights of the people of South Africa.

Health and air quality

110.  Activities across the “gas value chain” result in emissions harmful to health and air quality. These are described
more below as they relate to up, mid and downstream operations:

110.1. During upstream operations, polluting emissions impact air quality and contribute to climate change. Gas
production degrades local and regional air quality, and creates health risks for those living nearby.!'® The
main polluting emissions from natural gas systems include methane, nitrogen oxides (NOx),*'” volatile organic
compounds (VOCs) and other hazardous air pollutants such as benzene, hydrogen sulphide, formaldehyde,
and hexane.'™® Human health suffers. Research shows that these pollutants have significant health
consequences including adverse birth outcomes, premature mortality in elderly individuals and exposure of
workers to carcinogenic and radioactive material. Studies have linked toxic air emissions and contaminated
water from gas production to adverse birth outcomes for babies,''® paediatric asthma, hospitalisations,**

cardiovascular disease,'*! cancer,'?? and higher overall mortality rates.!?

110.2. When gasis processed and transported (and other midstream operation), harmful air pollutants are released.
A 2022 study found that short term exposure to particulate matter 2.512 (PM2.5) derived from production,
processing, and transportation of natural gas as well as sulphur dioxide (502 ) emissions from gas flaring were

115 The United Nations Convention on the Rights of the Child Committee’s General Comment no 26; The African Charter obliges
state parties to protect a child’s right to survival and development. It further encourages state parties to implore
implementation measures that aim to achieve optimal development for all children, including a child’s physical, mental,
spiritual, moral, psychological and social development.

116 Ramon Alvarez and Elizabeth Paranhos. Air Pollution Issues Associated, Environmental Defense Fund, (2012),
https://www.edf.org/sites/default/files/ AWMA-EM-airPollutionFromOilAndGas.pdf.

117 Srijana Rai et al. Industry Partnerships & their Role in Reducing Natural Gas Supply Chain Greenhouse Gas Emissions- Phase
2, NETL, (2021), https://netl. doe.gov/projects/files/NETL-Industry-Partnerships- and-their-Role-in-ReducingNatural-Gas-Supply-
Chain-Greenhouse-Gas-Emissions-Phase-2-12FEB2021.pdf

118 Gregg Macey et. al., Air concentrations of volatile compounds near oil and gas production: a community-based exploratory
study, Environmental Health, (2014), https://ehjournal.biomedcentral.com/articles/10.1186/1476-069X-13-82.

119 Mary Willis et al. Associations between Residential Proximity to Oil and Gas Drilling and Term Birth Weight and Small-for-
Gestational-Age Infants in Texas: A Difference-in-Differences Analysis, (2021), Environmental Health Perspectives,
https://ehp.niehs.nih.gov/doi/full/10.1289/EHP7678.

120 Mary Willis et al. Natural gas development, flaring practices, and paediatric asthma hospitalizations in Texas, (2020),
International Journal of Epidemiology, https://academic.oup.com/ije/article/49/6/1883/5900868?login=false.

121 |isa McKenzie et al. Relationships between indicators of cardiovascular disease and intensity of oil and natural gas activity in
Northeastern Colorado, (2019), Environmental Research, https://www.sciencedirect.com/science/article/pii/
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122 M.L. Finkel. Shale gas development and cancer incidence in southwest Pennsylvania, (2016), Public Health,
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linked to respiratory hospitalisations among children in Bintulu, Malaysia.’®* LNG infrastructure such as gas
processing and liquefaction facilities, as well as ship terminals, also harm local communities via chronic
exposures to air pollutants, and acute risks.'? These risks include vapour cloud explosions like those at the
Skikda LNG plant in Algeria, where a leak of refrigerants led to an explosion that killed 27 people and injured
many more.'?6 127

110.3. Burning gas for energy in downstream operations causes large quantities of harmful emissions and hazardous
waste. In South Africa, the current and proposed future uses of gas include industrial heating, gas-to-liquid
plants, and gas-to-power plants. Burning gas at power plants emits nitrogen oxide (NOx) and carbon dioxide
(C0O2), as well as volatile organic compounds, methane and hazardous air pollutants like formaldehyde as a
result of inevitable incomplete combustion.'?® 12° Methane traps over 80 times as much heat as carbon
dioxide when measured over a 20-year period, exacerbating the climate change impact of GHG emissions.'*°
Gas-to-liquid plants, which Sasol pioneered to convert gas into liquid fuels, emit greenhouse gases, volatile
organic compounds and other hazardous air pollutants, and generate large quantities of waste like waste oils,
sludge, hydraulic fluids, waste chemicals, contaminated wax wastes, and spent catalysts.’*! Health is
impacted even more so in downstream operations: At low levels the NOx from gas-to-power plants results in
respiratory symptoms such as coughing, shortness of breath, and throat irritation, and at high levels may
cause more severe symptoms, airway damage, and even death.'®*? NOx also creates additional health and
environmental impacts when it reacts with other chemicals in the atmosphere to form acid rain, particulate
matter, and ozone,!33 134 135

111.  Itisimportant to note that the laws and policies which form part of the Air Quality Management Regime —the
Air Quality Act (“AQA”), including the Minimum Emissions Standards (“MES”) and the National Ambient Air Quality
Standards (“NAAQS”) —were put into place to protect public health and Constitutional rights. Therefore, sufficient
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emphasis must be placed on the detrimental effects of non-compliance on residents and as a result, the health
costs stemming from the issue and their effects on the national fiscus.

112.  Above all, this is a public health issue which, albeit important, must be looked at beyond the impact of load
shedding on healthcare facilities, but also at how to prevent the exacerbation of the current situation where a
large number of residents in the Priority Areas whose health is severely compromised, and in certain instances
leading to death, due to the extremely poor air quality. We emphasise that load shedding, power station
malfunction and failures and other energy matters are not the fault of residents and therefore it is unconscionable
to put them in this situation of a trade-off between electricity and their health. The Highveld Priority Area is fast
becoming a sacrifice zone and the false and damaging narrative of “load shedding vs clean air” is often advanced
in the current social context.

113.  The Deadly Air case confirms that the Constitutional right to an environment not harmful to health or
wellbeing is a right that is realisable here and now. The High Court judgment recognises the health implications of
air pollution in the Highveld Priority Area and acknowledges that “the enduring and unsafe levels of air pollution
in the Highveld Priority Area are an ongoing violation of the section 24(a) constitutional right of residents. This
violation necessarily violates other constitutional rights, including the rights to dignity, life, bodily integrity and the
right to have children’s interests considered paramount in every matter concerning the child.” (emphasis added).**®
Furthermore, the Constitutional Court has now confirmed that this is an unqualified and immediately realisable
right.'%’

114.  ltisclear that the legal landscape is starting to transform in recognising the undeniable link between air quality
(and the environment as a whole) and health and well-being. The communities in the affected areas have been
fighting for their rights in the courts and before the Minster and the National Air Quality Officer for over a decade.
They have little to lose and much to gain by continuing to assert their rights. Knowledge and research of the
impacts of air pollution and climate change continues to increase and the advocacy movement on this is growing.
It is our view that disregarding and even exacerbating air pollution would make the development of the GMP
vulnerable to court action.

Water

115. The biggest threat to water resources is upstream during production and transport. Gas production puts heavy
pressure on water resources. Hydraulic fracturing, for example, depends on injecting massive volumes of water
into a well in order to open up fissures in the shale rock formation, which then allows gas to flow back up to the
wellhead. The water used per fracturing operation continues to increase as companies find that more water
equates to more gas returned from each well. In some regions, the average volume of water per hydraulic fracture
is 42 500 m3 — about 20 Olympic-sized swimming pools of water.'*® In the United States, an additional 1.5 million
m3 of water per day is also required for gas processing and pipeline transport.’*° This intense water consumption
presents an unjustifiable risk to environments and therefore to people in water-stressed countries such as South
Africa in particular.

116.  Generally, between 10 and 30% of water used for fracking returns to the surface as “produced water.” This
produced water contains radioactive material, toxic heavy metals, and salts. While produced water can in some
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cases be “recycled,” or used again to frack another well, that process further concentrates those harmful materials
in the flowback and produces water from the well.

117.  Gas production presents several pathways to contaminate ground and surface water, stemming from the
process’s generation of large quantities of water infused with chemicals used to stimulate the well, as well as
radioactive materials, heavy metals, and salts from the geologic formation. This water can migrate from the
formation into which it is injected for well stimulation into underground aquifers. It also migrates into these
aquifers via faulty well casings.!*

118.  Further, wastewater from gas production may be reinjected into wells in order to reduce risks in managing
the toxic water at the surface, but this presents many of the same risks as the fracking process itself.1*! Wastewater
injection wells also cause earthquakes by putting significant pressure on faults,’*? even in locations many
kilometres from the wells.*

119.  Produced water treated at the surface can only be safely managed as a hazardous material, undergoing special
salt removal and radioactivity reduction treatments. Without this, high levels of radium are likely to end up in local
waterways and bio-accumulate through local food webs.'** The toxic sludge left behind must be disposed of as
hazardous waste.**

Biodiversity

120.  Accelerating exploration and development of indigenous gas fields and prospects as the GMP proposes would
have detrimental biodiversity impacts through habitat loss, degradation, and fragmentation, as well as
interference with biological functions, all of which can have ecosystem-wide ramifications.

121.  Onshore oil and gas exploration and production can lead to habitat fragmentation, water contamination,
deforestation, and sedimentation of waterways, among other consequences.'*® Drilling exploratory wells and
surveying create noise pollution and require habitat conversion.'*” Seismic survey lines cut through vegetation
“are a major driver of landscape fragmentation” and also “increase accessibility for settlements, logging, hunting,
and agriculture.”**® The extraction phase further impacts biodiversity through “conversion, degradation, pollution,
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or disturbance of habitats at extraction sites.”'*? After extraction, infrastructure development and pollution again
threaten biodiversity through habitat destruction.'*

122.  Offshore oil and gas drilling poses many of the same environmental risks as onshore drilling; however, some
of these risks are amplified. In particular, anthropogenic noise under water from seismic surveying directly harms
and interferes with basic biological functions over long distances. Such biological functions include
communication, courtship, reproduction, feeding, navigation, avoiding predators, marking territory, and
maintaining their social groups.'®! Diverting energy from producing young to moving long distances to avoid
anthropogenic noise and changes to important migratory behaviours can impact future generations of marine
mammals.'®>? Moreover, the remote location of offshore drilling sites and the complicated engineering required
have implications for habitat loss or spill damage during extraction/production phases relating to the storage and
transport of extracted hydrocarbons. Whether stored at the drill site before transportation, or piped directly to
shore, the potential start points of spills/accidents can be far removed from potential extraction sites and
importantly, much closer to shore and/or protected and key biodiversity areas.

123.  Although exploration is relatively short, production will continue for decades thereafter, resulting in increased
shipping and noise between shore and the rigs (and its associated sound), as well as result in adjusted shipping
routes for other vessels which will have significant impact on the noise levels over a wide area of the coastlines
and coastal areas. Likewise, increased oil and gas development will likely increase the number and size of ports
and will likely require increased coastal facilities that can process and refine fossil fuels, which will create an
increased pollution burden for coastal communities. Furthermore, during production, potential locations of oil
spills would not be limited to around the drill site, which substantially changes the implications of spills for any
protected areas.

124.  These negative impacts can be long-term, as the physical infrastructure left behind by the oil and gas industry,
such as pipelines and rigs, well plugs, may continue to release toxins, GHGs, pollutants, and waste for years after
production activities have ceased.

Social Impacts

125.  Despite the claims that the establishment of a gas industry in South Africa would bring significant economic
development, research by The Green Connection finds that the growth of an oil and gas industry is unlikely to have
positive benefits, either nationally or locally.’®® Instead, the development of a gas industry is likely to further
entrench South Africa as a mineral resource-based exporter, exacerbating the negative features documented by
research into the extractive industry on the continent.’®* Similarly, the report by The Green Connection finds that
there is scant evidence from other countries in Africa which indicate that the exploitation of oil and gas resources
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naturally leads to improvements in the lives of those living and working in oil and gas rich areas.*® Instead, the
growth of these industries normally leads to a wholesale deterioration in living conditions for the vast majority of
citizens who live and work in such areas.>®

126.  The growth of a gas industry also threatens the social fabric of communities. According to Atkinson et al, the
‘social fabric’ includes a mix of different occurrences, facts, experiences, and happenings.’®’ These include
demographic and economic factors, behavioural issues, and political dynamics. Included too are social institutions
such as families, organisations, for example, municipalities, schools, and churches, and relationships amongst
people. Underpinning all the above are people’s beliefs, opinions, feelings, and attitudes, including a sense of
belonging and fitting in. The social fabric interacts with several key themes including the natural environment,
economic development, tourism, agriculture, health, heritage, and ‘sense of place’.

127.  Social cohesion in the South African context is particularly significant given the myriad of socio-economic
challenges that the country faces. The communities that may be impacted by the gas industry are often small, with
close-knit family ties. They may have common values, a sense of ownership, and a focus on fishing, agriculture,
and tourism.'®® The expansion of a gas industry may also lead to migration to towns with small local economies.
Any social migration resulting from an influx of people coming to the town looking for employment can severely
disrupt social cohesion. The domino effect of this is that the rapid pace of development stretches infrastructures
which can undermine a sense of community and belonging.**®

128.  The influx of people to smaller mining towns also places significant demands on health, education, and social
services, and local governments often struggle to manage the influx of people into the community. There may be
perceived tension over jobs, differing values and feelings towards the town and the mining activity, and there will
be rising costs of living. It also stands to reason that with an influx of people, there will be pressure on already
inadequate municipalities. Hospitals and schools will be unable to cope, and housing will be compromised.®®

129.  In South Africa most municipalities are in a chaotic state, crippled by debt and severely mismanaged,*®* and
despite the vast income generated from mining, hundreds of thousands of people who live in mining town
communities live in a state of severe deprivation in this country.'®? In Mossel Bay, now even before extraction
takes place, inequality levels are high and there are worrying disparities that would worsen with the expected in-
migration. The numbers of indigent people are rising already, as is the demand for free basic services, social grants,
and housing. If and when extraction goes ahead there, these demands will rise even more.

130. The influx of people to mining towns, often leads to the increase of social ills due to worsening inequality.
Increased drug use, alcohol abuse, crime rates, domestic violence and teenage pregnancies will rise.'® Victims of
these crimes are already members of vulnerable or marginalised groups, including rural women, Indigenous
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populations, and young people. This labour in-migration of hopeful job seekers also strains local infrastructure and
gives rise to informal settlements with often dangerous conditions for inhabitants.

131. Further, environmental impacts from mining cause a decrease in the quality of life, including air, water, and
noise pollution. Law enforcement agencies are seldom able to manage the population growth and courts, and
correction facilities in mining towns are often overwhelmed by the growing demand for their services.®* The
development of a gas industry will inevitably lead to environmental degradation, including but not limited to:
disruptions and the collapsing of ecosystems, air and water pollution as well as air pollution. This has major
consequences for a number of South African communities who are dependent on their surrounding environment
for survival.

132. Evidence from communities surrounding gas industries show that there is a rise in asthma and significantly
higher rates of leukaemia compared to the rest of the population. Communities who are exposed to pollutants
from the extraction and combustion of gas are also exposed to waterborne diseases and other health issues, which
further creates a burden on the South African healthcare system and impacts their right to a healthy environment
and disrupts their quality of life.'®®

133.  Land reform and distribution is an important part of the democratic project in South Africa, however, the
associated infrastructure needed for the extraction and refinement of gas has implications for Environmental and
economic impacts of communal land rights. Infrastructure required for gas often needs large land masses which
will incontrovertibly result in conflicts between communities and industry as this can impact agriculture,
traditional livelihoods, and access to natural resources.

134.  Interms of impacts on coastal communities, the gas industry poses a huge threat to small-scale fishers and
their livelihoods. 1 The small-scale fishing sector in South Africa is estimated to directly benefit 30 000 people
and an even greater number indirectly through employment and food security. The expansion and establishment
of a gas industry threatens not only the livelihoods of these communities but also their culture and heritage. The
knock-on economic impacts of this will be dire, as thousands of people who were able to sustain themselves of
fishing will be unable to provide for their families and lose incomes which support children going to school and
the elderly. This would further marginalise these communities who mostly live in poverty and deprive them of
livelihoods.

The development of a gas market would have a net negative effect on livelihoods and jobs

135.  Environmental and social sustainability are interlinked, as environmental and climate change risks and related
economic activities and policy measures such as the GMP can affect regions, sectors, workers and population
groups in different ways. While job gains can be expected across many sectors and regions through the
development of the gas sector, adverse employment impacts will be concentrated in regions depending on sectors
that will have to undergo extensive transformations to enhance environmental protection and achieve climate
neutrality. Through its impact on natural ecosystems, water quality and quantity and infrastructure, climate
change induced by the fugitive leaks of methane from gas production, will have a particularly significant impact
on agriculture, fisheries and food production.

136.  Any expansion of the oil and gas industry will result in a slight increase in demand for labour in the short run
in those industries producing capital equipment for oil and gas, together with marginal increases in wages.
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However, in the long run, real wages will decrease marginally, there will be a long-term shift to skilled rather than
unskilled labour, while the agricultural and fisheries sector will suffer a contraction in employment.167 168

137.  The impacts on tourism will also be felt as gas infrastructure will impact the attractive landscapes of coastal
towns. The tourism industry is the lifeblood of various communities across South Africa and any negative impact
will lead to a loss of jobs and negatively impact the economy. **° The tourism value chain is much longer than just
the hospitality industry and the economic impact of the expansion of a gas industry will be dire.

138.  Thesad reality is that most municipalities in South Africa will be entirely incapable of dealing with the increases
in demand not only for public services and environmental protection services that will come with the emergence
of the gas sector in South Africa, but addressing the challenges of loss and damage caused by increasing climate
change disasters!”® including droughts, flooding and heatwaves exacerbated by fossil fuels. In 2020, the Auditor-

General reported that ‘most municipalities’ in the country were in a state approaching chaos. They were ‘crippled

by debt’, could not pay for water and electricity, had ‘inaccurate and lacklustre revenue collection’, and were

plagued with ‘expenditure that is unauthorised, irregular, fruitless and wasteful’.’”* With the shift to skilled labour
that the gas industry would utilise, municipalities in an already dire state would be left with an influx of job seekers
requiring housing and other services.

139.  While the development of the GMP explores potential economic benefits, a comprehensive approach
necessitates a critical evaluation of its environmental and social sustainability. The gas industry's reliance on fossil
fuels can exacerbate climate change through methane emissions. This, in turn, disrupts natural ecosystems, water
resources, and infrastructure, posing a significant threat to agriculture and fisheries. These sectors are the
backbone of food security and vital sources of livelihood, and their decline can have devastating consequences for
entire communities. These concerns raised above highlight the potential for the GMP to prioritise short-term
economic gains at the expense of long-term environmental and social well-being to the detriment of vulnerable
people including women, youth and the elder as well as future generations.

Economic Impacts

The Paradox of Plenty

140. The failure of states to improve the social and economic conditions of their citizens despite being rich in
resources such as oil and gas has been described as the ‘Paradox of Plenty’ or the ‘resource curse’. The paradox is
that, on average, countries with an abundance of non-renewable resources tend to have lower levels of economic
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development and growth than those without such resources.’? 172 174 |n addition, countries rich in extractive
resources tend to have higher levels of inequality and lower levels of democracy. !> 176 177

141. In general, countries with extensive oil and gas reserves do not develop their own economies by reinvesting
their wealth. This is largely because weak political institutions and underdeveloped civil societies make it possible
for political elites within mineral or non-renewable resource rich countries to redirect much of the income to
themselves. This, often deliberate, mismanagement of resource revenues means that mineral resource rich
countries tend to underinvest in education and other important public goods. This underinvestment is
exacerbated by the neglect of taxes as a source of revenue because extractive revenues are so high.

142.  In addition, resource rich countries fail to diversify their economies adequately, prioritising the quick gains
that come from extraction, over more long-term economic planning. This often results in the agricultural sector
being neglected, leading to increased poverty in rural populations. It also leads to underemployment, as jobs are
not created in other economic sectors. All of this is further compromised by the volatility in non-renewable
resource prices, which causes unstable revenue streams, a situation made worse by commodity trading.’8 179 180

143.  Itis unsurprising that this unstable and chaotic context gives rise to conflict between different political forces
within countries over access to non-renewable resource rents. Gillies'®! describes the emergence of the ‘rentier
state’: A political system where elites allocate resource wealth to extend their power rather than to provide public
g00d5.182 183 184

144.  Seriously compounding the problem of the resource curse is the phenomenon known as ‘Dutch Disease’.
Dutch disease, so named after the experience of the Netherlands after its discovery of North Sea gas and oil in the
1960s, describes problems that emerge with the rapid inflow of money that comes from non-renewable resource
extraction. Firstly, it leads to currency appreciation, which results in a dramatic fall in the competitiveness of
exports, be they manufactured or agricultural. This leads to falls in export revenue for these sectors, which are
also battling against cheaper imports caused by currency appreciation. Both capital and labour to abandon these
sectors in favour of the booming extractive sector, further damaging these sectors and boosting the extractive
sector. This concentration of capital and labour can then become a problem within the extractive sector because
it creates localised competition for goods like food (an industry which has already been undermined), and services
such as housing. This then results in local costs rising for these types of critical goods and services, and results in
economic recession.'® 8¢ This localised influx of capital and labour can lead to serious social issues. Extensive
migration into oil and gas producing areas places strain on public infrastructure and results in increased poverty
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rates, poor healthcare, high rates of child mortality, gender and economic inequality and crime. Research also
shows how ‘Dutch disease’ both causes and contributes to the conflicts that occur in these countries.!8” 188 189 The
untenable situation in Mozambique’s Cabo Delgado region should serve as a cautionary tale.

Financial Flows and Ownership

145.  The revenue generated from the sale of oil and gas should contribute to improved GDP. However, experience
from the USA shows that capital income from oil and gas industries tends to be disappointing as most of the
revenue generated is allocated to capital (and lower than expected gas prices means there is less capital
income).’®® Moreover, much of the capital income realised is exported out of local economies as the owners and
shareholders generally live outside of regions where extraction occurs.! It seems that a similar reality may already
be manifesting itself in South Africa nascent oil and gas industry. If ownership of the oil and gas companies is non-
South African, it would clearly not reflect in the Gross National Income.**

The economic and supply risk harms of gas to power

146. The inclusion of extensive gas to power as a motivation for gas infrastructure builds subjects the electricity
system, the economy and society to significant unnecessary risk. South Africa does not have large, proven and
extraction-ready fossil gas fields at this time. Even in the uncertain event that adequate domestic supplies become
available in the medium term, gas to power will rely on importing the fuel. Prices can be volatile (as was shown
when the Ukraine-Russia conflict escalated in 2022. Global geo-politics and conflict are at a high level and
adequate peace can never be guaranteed. Gas is a global commodity with globally fixed pricing, and this price can
be volatile, whether as a result of conflict or inherent market dynamics. It makes no sense to take our electricity
generation system into an uncertain and risky future when there is no demonstrated need to do so.

147. Insofar as the so-called “enormous potential and opportunity” of local gas resources is effectively relied upon,
it must be noted that the International Energy Agency’s Net Zero by 2050 report'®® concludes that no new oil or
gas fields must be approved for development beyond 2021. Developing new gas fields renders South Africa subject
to the risk of maintaining a carbon intensive economy, attracting liability for global carbon taxes and levies, such
as the Carbon Border Adjustment Mechanism. This in turn damages our export economy and leads to the risk of
stranded assets.

Lack of consideration of the risk of stranded assets

148. Fundamental to any decision-making on gas infrastructure investment is the consideration of risk exposure.
These include risks of gas projects becoming stranded assets as they are outcompeted by cleaner and more
affordable alternatives, and become unaffordable to operate and/or obsolete in future.

149.  Thisis particularly relevant in light of the global shift away from fossil fuels, including gas; increased domestic
and international taxes on fossil fuels; increased litigation and liability of governments in failing to reduce
greenhouse gases; and the high costs associated with being locked into outdated fossil fuel infrastructure at a time
when South Africa needs to be increasingly frugal with its limited resources.
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The reality is that locking into new gas infrastructure while we are in a climate emergency that demands a
phasing out of fossil fuel-related infrastructure is economically irrational. Fossil fuel infrastructure risks becoming
stranded assets in a world that is transitioning away from fossil fuel, with stranded assets being defined as assets
that lose value in a sudden way and are no longer economically viable.

Moreover, because renewable energy may soon become cheaper than gas, moving forward with gas now risks
that gas-related infrastructure will soon become stranded assets as renewable energy and storage technologies
become more cost-competitive.***

The Master Plan proposes new gas pipeline and import terminal infrastructure in the next decade, increasing
the risk of stranded assets. For example:

o Inland supply in 2027: “in the case of Middleburg, a new diverting pipeline from ROMPCO to
Middleburg is constructed, transporting gas from both Pande and Temane and other potential fields
to meet the increased demand at Middleburg node”.*%®

o Inland supply in 2030: increased regional imports will be “transported via the potential pipelines from
the Richards Bay LNG terminal (Richards Bay-Empangeni) to Secunda (Empangeni to Secunda)”.'®®

O “To meet the increasing projected demand, the FSRU Infrastructure for LNG imports for RMI4P
purpose is retired in 2030 and a new and bigger infrastructure is installed in different ports to supply

both RMI4P and neighbouring demand nodes.” **’

Impact of a GMP on climate funding

The transition away from harmful fossil fuels is urgent and requires South Africa to play its role in global climate
action. The expansion of gas development poses numerous health, environmental and climate risks. This cannot
be emphasised enough and we need to be clear that these risks are compounded by the fact that new gas
developments will take many years, if not decades to reach completion, therefore requiring immense amounts of
time and money, both of which we cannot afford.

The proposals made in the GMP, and the proposal of a GMP in itself, are simply not feasible and undermine
existing policies and plans such as the South African Renewable Energy Masterplan, our Just Transition Framework
and Transmission Development Policy. Our Just Transition Framework rests on a transition to renewable energy
that would address energy poverty; create jobs in new sectors; reduce pollution and the health impacts which
arise from the burning of coal; and reduce emissions. In relation to gas, the PCC’'s own recommendation provides
“for 3-5 GW peaking support e.g. gas, running at low utilisation.” While the SAREM, clearly states that “renewable
energy technologies provide the least-cost avenues to generate electricity.” The SAREM is also very clear about
the need to drive demand for renewable energy, with investments to follow demand and growth. The GMP poses
areal and direct threat to policies and plans which support our Just Transition, preventing any policy certainty and
alignment.

Moreover, a continued and expanded reliance on fossil fuels will result in South Africa’s exposure to carbon
taxes under the European Union’s Carbon Border Adjustment Mechanism which came into effect on 1 October
2023. In this regard, it has been found that, “this change could have significant impacts on South African
producers. Between 2017 and 2021, the EU imported, on average, $1.4bn per year of products from South Africa
that could attract a liability under the EU’s proposals, including in sectors that account for a significant amount
of employment in the country.”'%

134 RMI, C. Bloch et al., Breakthrough Batteries: Powering the Era of Clean Electrification at p. 7 (2019)

135 GMP pg. 68.

1% GMP pg. 69

197 GMP pg. 70

198 presidential Climate Commission, Working Paper: Carbon Border Adjustment Mechanisms and Implications for South Africa
(Feb, 2023), p.2



156.  Very importantly, the GMP has the potential to negatively impact on South Africa’s ability to attract climate
finance, and will certainly impact the terms on which any future loans or grants are made to South Africa. We have
an immense opportunity to transform our energy systems, address energy poverty and ensure the diversification
of local economies that are by and for local people and communities. Instead, we run the significant risk of
replicating systems of economy and extraction that have resulted in poverty, inequality, energy poverty and social
and environmental harms. For example, in the context of gas to power projects, 57% of the companies involved
in gas to power projects and listed on the Global Oil and Gas Exit!®® List are foreign companies, therefore benefiting
such foreign owned companies. A critical assessment of the real economic benefit of new gas projects, as
envisaged in the GMP, needs to be undertaken. There are assumptions about the benefits to South Africa’s
economy which are not supported and which need to be thoroughly examined.

157.  South Africa has undertaken commitments to a Just Transition and a Just Energy Transition. In this regard a
“Just Energy Transition in South Africa builds resilient economies and people to meet the NDC targets. It does so
by (i) accelerating affordable, decentralised, diversely owned renewable energy systems; (ii) restoring previous and
future ecosystems and natural resources impacted by coal mining and energy production; (iii) reskilling present
workforces and educating future ones in green and other new and viable development pathways; (iv) building new
productive models for comprehensive economic transitions; and (v) supporting various impacted constituencies to
play an active role in decisions and implementation of energy transition programs (be it government or non-
government actors.”*%°

158. The GMP undermines our Just Energy Transition and also undermines our ability to finance such a transition.
The large-scale commitment to gas exploitation evidenced in the GMP, prejudices South Africa’s prospects of
accessing international support in its climate crisis response, and in being a potential leader in the just transition
space. The World Economic Forum (“WEF”) Energy Transition Index 2021 ranked South Africa globally as the sixth
worst-prepared country for the energy transition,?°* meaning the country is regarded — even by the WEF - as being
far behind in terms of our preparedness for the inevitable transition away from fossil fuels. We have long
submitted that South Africa needs to do more to protect the people of South Africa in the transition and to adopt
a credible, just and consultative plan as soon as possible to move away from fossil fuels.

159.  Donor countries and public and private financiers require policy certainty and as indicated in the paragraphs
above, such certainty and alignment cannot be achieved through misaligned government policies and the
development of the GMP. Financiers, investors and donor countries regard such uncertainty as significant financial
risk and may require South Africa to carry such risks through the imposition of high rates of interest on loans or
other prescriptive requirements. We cannot consider this policy document in isolation from such immense risk.

C: PREMATURE TIMING
Integrated Energy Planning

160. The National Energy Act 34 of 2008 (“NEA”) became law when the President assented to it on 17 November
2008. Rather than coming into operation upon publication, the Act delegated to the President the power to bring
its provisions into effect by proclamation in the Gazette. On 28 April 2023, the President caused Proclamation
Notice 118 of 2023 to be published in the Gazette, in which he determined that section 6 of the Energy Act would
come into effect on 1 April 2024.

%9 The Global Oil & Gas Exit List (GOGEL) is the most comprehensive publicly available database on the oil & gas industry. GOGEL
2023 covers 1,623 companies active in the upstream, midstream or gas-fired power sector. Companies listed on GOGEL account
for 95% of global oil and gas production. See gogel.org
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https://www3.weforum.org/docs/WEF_Fostering_Effective_Energy_Transition_2021.pdf



161.  Section 6 obliges the Minister to develop an IEP, to consult the public on a draft IEP, and to review and update
an adopted IEP annually.

162. The IEP must deal with issues relating to the supply, transformation, transport, storage of and demand for
energy in a way that accounts for -
a) security of supply;
b) economically available energy resources;
c) affordability;
d) universal accessibility and free basic electricity;
e) social equity;
f) employment;
g) the environment;
h) international commitments;
i) consumer protection; and,
j) contribution of energy supply to socio-economic development.?%2
163.  The IEP must take account of plans relating to transport, electricity, petroleum, water, trade, macro-economy
energy infrastructure development, housing, air quality management, GHG mitigation within the energy sector
and integrated development plans of local and provincial authorities.?%

164. The whole premise of a GMP goes against the idea of integrated energy planning - as it is in the procurement
space, the level of gas should be assessed as one part of the broader energy system. It is therefore logical that a
GMP is being considered prior to the finalisation of a multi-sector IEP, which is the highest level energy planning
instrument.

165.  Thereis currently no adopted IEP in place, and with its formulation set to begin in April 2024, the development
of a GMP to facilitate the development of a gas energy market, is premature.

Sectoral Emission Targets (“SETs”)

166.  SETs - as discussed above and provided for in the Climate Change Bill - are in the process of being formulated.
SETs allocate a maximum amount of GHGs that can still be emitted by various sectors.

167.  The allocation to the energy sector would determine the carbon emissions profile of the energy sector, and
choices made with regard to the selection of energy sources have the most profound influence on the volume of
GHGs that will be emitted. Without this guidance, the proposal to develop a gas market in South Africa is
premature.

168. The energy sector carbon constraint must be derived from integrated, full sector energy planning. It must, at
a bare minimum, take into account South Africa’s mitigation commitments in its NDC under the Paris Agreement
and be consistent with South Africa’s obligations under the Paris Agreement and the Framework Convention, as
well as South Africa’s National Climate Change Response Policy. The NDC commitments must not be modelled as
a potential future scenario, but as an existing commitment, with which South Africa has undertaken to comply. It
must also take into account that South Africa will need to submit stricter and more rigorous mitigation
commitments in its NDC every 5 years. It should take into account that decarbonising the electricity sector is the
lowest cost mitigation option for the country to meet these international commitments.

Wholly and unreasonably inadequate range of public participation opportunities

202 National Energy Act, section 6(2).
203 National Energy Act, section 6(3).



169. In view of the nature of the GMP as a national plan for the acceleration of fossil fuel development with
economic, social and environmental harms that impacts on every part of the economy, and on every citizen and
resident in South Africa, it is considered necessary, more so than ever before, that in addition to the written
comment process, the DMRE should facilitate a comprehensive and adequate series of public engagement
meetings where stakeholders, business and industry associations, NGOs, civil society and the general public can
make oral presentations and submissions, and have questions answered in sufficient detail.

170.  The current limited public participation process being conducted by the DMRE will systematically exclude very
significant parts of the public from the consultation process, and will raise concerns of a lack of will to engage
seriously with stakeholders and the public on the far-reaching matters covered by the GMP.

171.  After all the time taken by the DMRE to produce the GMP, it would be negligent and wasteful to be over-hasty
now in rushing the public consultation process to the extent that serious stakeholders, business and industry
associations, NGOs, civil society and the public will be unable to make their input properly, meaningfully and with
due consideration.

D: SPECIFIC COMMENTS

Introduction and Background

172. The GMP is purportedly aligned with the NDP which, as a living document, must be read with the regular
reviews of the National Planning Commission (“NPC”), including those most recently contained in the National
Infrastructure Plan 2050 (“NIP 2050”). The NPC released its 10-year review of the NDC in 2023, titled: “10 -year
Review of the National Development Plan 2012-2022: A Call to Action” in which there is no call for any fossil fuel
infrastructure or gas market development. However, there js a sustained commitment and call for increased
efforts to follow the Just Energy Transition Implementation Programme. It states:

“In order to address loadshedding and energy insecurity, we have several plans in place. These include, the
Energy Action Plan, the South African Renewable Energy Masterplan, the Low Emissions Development
Strategy, Eskom Roadmap and the Just Transition Framework, amongst others.

The ending of loadshedding in the short-term, and the gradual transition to energy security for all and net
zero carbon emissions will help restore hope in the future of South Africa.

We call on everyone involved in this national effort to stay the course, no matter the challenges and
uncertainties.”

173. The GMP would, in its support for the development of a gas industry, contradict the NPC in its development
of the above-mentioned document.

174. It should also be noted that the NDP confirms South Africa’s extreme vulnerability to the impacts of climate
change, which will largely be felt through: significant warming (as high as 5-8 degrees celcius over the South African
interior by the end of this century as a conservative estimate); impacts on water resources, such as decreased
water availability; and a higher frequency of natural disasters. This submission highlights the economic, social and
environmental impacts that will result from gas developments. We have attempted to clearly show how
operations within the gas sector cause unacceptable levels of pollution and contribute to climate change more
than coal. It bears repeating that methane traps over 80 times as much heat as carbon dioxide when measured
over a 20-year period, exacerbating the climate change impact of GHG emissions.?%

204 |PCC, ARG - Climate Change 2021, The Physical Science Basis - Chapter 7, p. 1017, (August 2021),
https://www.ipcc.ch/report/ar6/wgl/downloads/report/ IPCC_AR6_WGI_Chapter07.pdf; Massachusetts Institute of



175.  Further, the introductory section provides a misleading justification in that the objectives of the Gas Act are
aligned with the 1998 White Paper on Energy Policy. However, this document is long outdated, with more recent
papers having been released by the NPC that are instrumental in conceptualising developments in the energy
sector. For example, in 2018, the NPC released the NPC Economy Series: Energy?®, which highlights a significant
change in the energy sector since the adoption of the NDP being South Africa’s committed NDC as part of the Paris
Agreement.

176.  If this section of the GMP aims to provide the legal context in which the development of gas exists, it would
be appropriate to consider, among others, the following legislation and policy documents:

- National Climate Change Response White Paper
- National Climate Change Adaptation Strategy

- Low Emission Development Strategy 2050

- The Climate Change Bill

The Role of Gas

177. The GMP speaks at length about the role of gas in supporting the reduction of polluting emissions. This is a
myth and should not be used to motivate the development of a gas industry.

178. A growing body of research undercuts the notion that expanding global reliance on methane gas will mitigate
climate change. This research shows that commonly used combustion factors (also known as combustion
coefficients or emissions factors), which indicate gas emits about half the CO, of coal when combusted per unit
energy produced, tell only half the story.?°® The other half is that GHG emissions across the whole gas system —
from the wellhead, through various stages of processing, storage, and transportation, to end use — are far greater
than once understood.?”’

179.  Gas system GHG emissions include CO; and N20 from flares, compressors, and gas liquefaction, among other
sources of combustion, yet the greatest increase in emission estimates over the last few years comes from
methane itself, as the gas leaks from pipes, tanks, and valves, or is deliberately vented to release pressure across
the gas system.?® Infrared cameras, improved sensors, lasers, satellites, and drones, among other technologies,
have helped scientists to better identify and quantify this leaking and venting.?®®

Technology, Why do we compare methane to carbon dioxide over a 100-year timeframe? Are we underrating the importance of
methane emissions, (2021), https://climate. mit.edu/ask-mit/why-do-we-compare-methane-carbon-dioxide-over-100-
yeartimeframe-are-we-underrating.
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180.

181.

The

These ubiquitous methane emissions are particularly problematic for the climate as methane is a far more
potent GHG than CO,: according to the latest IPCC report, CH4 has a global warming potential (“GWP”) of some
29.8 (+/- 11) times more than CO, over 100 years, and 82.5 (+/- 25.8) times more over 20 years.?!® Assessment of
GHG emissions driven by new gas-fired power generation should rely on the 2021 GWP figures, rather than smaller
figures from past reports: the 2021 figures reflect the latest scientific consensus on methane’s impact on the
climate and are based on a more current concentration of gases in the atmosphere.

Beyond the importance of using the most recent and scientifically accurate GWP for methane, there is good
scientific reason to use the 20-year GWP, as the next twenty years of emissions and warming are likely to define
key climatic tipping points —ice sheet collapse, permafrost melting, and Amazon and boreal forest dieback, among
others, that would significantly accelerate warming.?!* Using this 20-year GWP, new research finds that GHG
emissions from gas systems that leak between 0.2% and 4.7% are on par with emissions from coal systems.?2

GMP’s modelling relies on erroneous objectives and assumptions

182.

183.

The

The GMP seeks to model “the most economical mix of gas supply and infrastructure to ensure the best possible
route to deliver natural gas to users over the planning horizon of 2023 to 2050.”**® This objective assumes that gas
should have a role in the energy mix well into the next three decades, despite growing evidence that increasing
reliance on gas will have significant climate, economic, and social harms. Consequently, instead of attempting to
minimise the amount of gas while ensuring a least-cost electricity system, the model focuses on minimising long-
term system costs assuming the need for a gas buildout, including “[pJroduction cost of the gas fields,” “LNG import
costs,” “[bJuilding and operation costs of LNG receiving and distribution infrastructure,” and “[bJuilding and
operation costs of the gas transportation system.”*'* This approach is inconsistent with the integrated energy
planning to which the GMP purports to contribute.

The GMP’s singular focus on using gas to satisfy electricity demands ultimately leads to its recommendation
that South Africa should “drive massive additional exploration projects, while simultaneously enabling potential
developments of other forms of gas available to South Africa.”**® This recommendation is only valid when assuming
gas is the preferred supply of electricity and completely ignores the potential of using clean energy to satisfy power
demands.

Master Plan overestimates the demand for gas

184.

The Master Plan explains that:

“Natural gas demand within the power sector is driven by five (5) initiatives, namely (i) conversion
of Open Cycle Gas Turbine (OCGT) to Combined Cycle Gas Turbine (CCGT) power stations, (ii) full
implementation of IRP2019, (iii) implementation of the Risk Mitigation Independent Power Producer
Procurement Program (RMI4P), (iv) Eskom granted determinations and (v) conversion of Eskom’s
retiring coal power stations.”
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211 Timothy M. Lenton et al., Climate tipping points — too risky to bet against, 575, Nature, 592—-595 (2019),
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212 peborah Gordon et al., Evaluating net life-cycle greenhouse gas emissions intensities from gas and coal at varying methane
leakage rates, 18, Environ. Res. Lett., 084008 (2023), https://dx.doi.org/10.1088/1748-9326/ace3db.

The leakage parity point for gas and coal will depend upon several factors, including methane emissions from coal mines, coal
sulphur content, and scrubber efficiency.
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185.  This characterisation of demand fails to take into account demand-side strategies and an expanded role for
clean energy, both of which could significantly reduce the demand for gas if implemented and render at least
some of the new build and plant conversions proposed in the GMP unnecessary.

1. The GMP fails to consider demand-side management in developing the gas demand scenarios.

186. The DMRE should have incorporated demand-side resources in modelling the gas demand scenarios because
they have the potential to reduce how much electricity is consumed and, consequently, the extent to which
additional gas supply is needed in South Africa’s grid to match the level of consumption. Analysing both supply-
side resources and demand-side resources would help to ensure a reliable, efficient, and cost-effective electricity
system.

187. Demand-side management (“DSM”) strategies aim to reduce energy consumption in order to minimise the
need to build additional generation capacity to meet power demands®*® and, of particular relevance to South
Africa, alleviate load shedding.?’” The DSM toolbox includes demand response, energy efficiency, and distributed
generation.?'® According to the European Academies’ Science Advisory Council, “[a] key component of all policies
for delivering [GHG] emission reduction and securing energy supplies must be to reduce the demand for fossil fuels,
including natural gas, through energy efficiency measures and changes in consumer behaviour.”**

188. The U.S. National Renewable Energy Laboratory (“NREL”) recently assisted the Council of Scientific and
Industrial Research (“CSIR”) and other key South African energy sector entities to assess untapped demand-side
management potential.??° NREL found that end-use and energy efficiency technologies along with demand
response could result in significant load reductions. For example, replacing all electric water heaters with heat
pumps would cut the maximum peak load of the current hot water heater load for the residential and commercial
sector by two-thirds.?*! Solar water heaters could “reduce household electricity consumption from between 40
and 60%,” which would translate to a 2,005 MW reduction in the residential sector.??> Demand response
technologies using smart metres to communicate with hot water heaters, refrigerators, and residential pool
pumps could interrupt consumption during peak hours, resulting in a maximum peak aggregate potential
reduction of around 3,500 MW.2%3

2. The GMP fails to consider curtailment in determining the level of gas needed.

189. The option of curtailment increases renewable energy generation connection capacity in constrained grid
areas, which in turn reduces the amount of gas needed to satisfy electricity demand. Given that Eskom’s
Addendum to the Generation Connection Capacity Assessment providing for curtailment has been approved by
NERSA, the GMP should have assessed gas demand in light of the almost 4 GW of renewable capacity that can be
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connected to the grid in the near-term through curtailment—capacity which would not need to be supplied through
gas generation.

190. An assessment by two leading European transmission system operators (“TSOs”) of an Eskom-generated grid
analysis shows that the capacity of the existing Western Cape grid to host variable renewable generators could be
doubled under a scenario where no more than 10% curtailment is implemented.

191.  Curtailment involves the active reduction of output from wind and solar plants in response to system security
needs or temporary transmission capacity constraints and is widely used by system operators to facilitate the
introduction of renewable generators in a context of grid constraints. Eskom specifically defines curtailment as
the controlled reduction of the output of renewable energy plants as a system operator response to transmission
capacity constraints. This means that a percentage of electricity generated by renewable energy plants will not be
purchased by Eskom when it is not needed (thus changing the ‘take or pay’ contractual arrangement), which will
allow Eskom to open grid capacity for new generation projects.

192. Thereport found that about 4 GW of additional renewables capacity could be connected to the Western Cape
grid “almost immediately” and that more than 90% of the electricity that these plants would produce could be
safely integrated into the grid.

3. The GMP fails to consider the potential of transitioning the coal-fired plants directly to clean energy projects.

193. The medium and high gas scenarios both include conversion of Eskom’s 1,000 MW Komati coal-fired station
to a gas-fired plant, with the high gas scenario adding another 4,800 MW of coal-to-gas conversions.??* All of the
coal-to-gas plants would provide mid-merit capacity.??

194. Indeterminingthe level of gas demand, the GMP should have considered transitioning coal-fired power plants
to clean energy projects. Eskom is, in fact, already in the process of repurposing the Komati Power Station to
provide 150 MW of solar power, 70 MW of wind power, and 150 MW of battery storage power.?%® Given South
Africa’s climate commitments, repurposing for clean energy generation should take precedence over conversions
to gas plants.

4. The GMP is incongruent with the shift to net zero

195. Internationally, there is acceptance that to succeed in realising the Paris Agreement goals, and averting
catastrophic climate change, we must urgently pivot towards low-emission economic development. According to
science, this requires achieving Net Zero emissions by 2050 - a commitment that South Africa specifically makes
in the Low-Emission Development Strategy.??” Net Zero emissions are achieved when there is balance between
GHGs produced and those removed from the atmosphere.

196. We point out that a concern with using net zero as a target is that it relies on future uncertain technology or
inappropriate or inadequate nature-based solutions to remove as much CO2 as is being emitted, and thereby
granting emitters and regulators a false licence to delay real and meaningful emissions cuts on the basis of
solutions that may never materialise. Neither technology nor nature-based solutions are even remotely likely to
come anywhere near being able to counter GHG emissions if left unabated, or at least not substantially reduced.
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197. To achieve adequately steep and substantial GHG emissions reduction , we must dramatically change the way
we produce electricity. Multiple studies have been done in South Africa into how this can be achieved in the
electricity sector - often regarded as the “easiest” sector to decarbonize, compared with hard-to-abate sectors
such as industrial heating, because of the large number of solutions available.

198.  For example, the National Business Initiative, Business Unity South Africa, and the Boston Consulting Group
Climate Pathways and Just Transition study assesses what it would take for South Africa to reach net-zero by 2050
and to ensure a Just Transition. The study found that South Africa can solve its current energy crisis and realise a
Just Transition to a competitive, net-zero economy, if it can unlock its globally advantaged, high-potential wind
and solar energy resources at scale and at an unprecedented pace. In essence, it states that large-scale renewable
energy deployment is the backbone of a Just Transition.

199.  Another example is the “Recommendations from the PCC on South Africa’s Electricity System”,%?® a report
conducted by the Presidential Climate Commission. The report highlights that, given the importance of electricity
for development, electricity planning should be anchored on least cost pathways. The essence of the
recommendation was a policy adjusted IRP to promote approximately 50 to 60 GW of variable renewable energy
by 2030, supported by co-located storage, and between 3 and 5 GW of peaking support (for example gas, running
at low utilisations).

200. The GMP ignores this need to shift electricity sources and instead utilises high demand for gas to power
scenarios in the modelling.

There is no need to convert OCGT to CCGT plants

201.  All of the gas demand scenarios include conversions of the Open Cycle Gas Turbine (“OCGT”) to Combined
Cycle Gas Turbine (“CCGT”) power stations.??® The low and medium gas demand scenarios would convert 2,084
MW to CCGT, and the high gas demand scenario would convert 3,431 MW to CCGT.%° The GMP asserts that these
conversions will increase plant efficiency to 55% assuming a peaking load factor of 12%.2%!

202.  Although CCGTs produce lower emissions per megawatt-hour of electricity generated, the higher capital costs
needed to build a CCGT means that “it has to run enough of the time that its operating cost advantage overcomes
its capital cost disadvantage.”?3? They thus “need to be operated longer and more often to recover their higher
fixed costs, negating any emissions benefits from their lower emissions rates.” Eskom’s own description of the
Ankerlig and Gourikwa OCGT power stations explains that:

“The OCGTs can be converted into more efficient CCGTs if natural gas in sufficient quantities is discovered on
the West coast or the utilisation factor of the stations reaches 20%."***

203. The GMP is silent on the cost associated with the CCGT conversions and how many years the CCGTs will
continue to run — key information needed to assess economic feasibility and whether converting the OCGTs to
CCGTs running at 12% load capacity will, in fact, result in increased efficiencies.
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233 Eskom, Ankerlig and Gourikwa Gas Turbine Power Stations (2022), https://www.eskom.co.za/wp-
content/uploads/2022/04/GS-0003-Ankerlig-Gourikwa-Technical-Brochure-Rev-9.pdf.
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204.  Moreover, the CCGT conversions may make the electricity system less effective at providing peaking capacity.
OCGT plants “provide[] the greatest flexibility with 8-12% of nominal power per minute. The OCGT configuration
can respond significantly faster than the CCGT configuration due to the thermal inertia of the steam generator and

the steam turbine.”?3*

Conclusion

205. We appreciate the opportunity to comment on the proposed GMP. We request an opportunity to address the
appropriate forum through oral comments and dialogue.

Yours faithfully

Centre for Environmental Rights
Gabrielle Knott

Attorney

Direct email: gknott@cer.org.za

Natural Justice

Jacqueline Rukanda

Programme Manager: Affirming Rights
Direct email: jacqueline@naturaljustice.org

Natural Justice

Lucien Limacher

Head of Defending Rights Program and Litigation
Direct email: lucien@naturaljustice.org

Natural Justice

Allan Basajjasubi

Senior Programme Officer: Affirming Rights
Direct email: allan@naturaljustice.org

234 Agora Energiewende, Flexibility in Thermal Plants With a Focus on Existing Coal-Fired Power Plants at 48 (2017),
https://www.agora-energiewende.de/fileadmin/Projekte/2017/Flexibility in thermal plants/115 flexibility-report-WEB.pdf



mailto:gknott@cer.org.za
mailto:lucien@naturaljustice.org
mailto:jacqueline@naturaljustice.org
mailto:allan@naturaljustice.org
https://www.agora-energiewende.de/fileadmin/Projekte/2017/Flexibility_in_thermal_plants/115_flexibility-report-WEB.pdf
https://www.agora-energiewende.de/fileadmin/Projekte/2017/Flexibility_in_thermal_plants/115_flexibility-report-WEB.pdf
https://www.agora-energiewende.de/fileadmin/Projekte/2017/Flexibility_in_thermal_plants/115_flexibility-report-WEB.pdf

