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APPEAL RESPONSE REPORT

PROJECT NAME/TITLE: PROPOSED EXPLORATION ACTIVITIES IN OFFSHORE DEEP WESTERN ORANGE BASIN, WEST COAST, SOUTH AFRICA

PROJECT LOCATION: OFFSHORE DEEP WESTERN ORANGE BASIN, OFF THE WEST COAST of SOUTH AFRICA

PROJECT REFERENCE NUMBER: 12/3/343 

DATE PROJECT/ACTIVITY AUTHORISED:  30 November 2018

DATE NOTIFIED OF DECISION:  25 October 2023



	DETAILS OF THE APPELLANT 

	DETAILS OF THE APPLICANT



	Name of appellant: The Green Connection and Natural Justice


	Name of applicant: Sezigyn (Pty) Ltd

	Appellant’s representative (if applicable):
Green Connection: Liziwe McDaid
Natural Justice: Melissa Groenink-Groves


	Applicant’s representative (if applicable):
Mr Thabang Khomo

	Postal address:
53 Hout Street, Cape Town


	Postal Address: Parade on Kloof Office Park, Unit 9, 132 The Parade Street, Oriel, Bedfordview, 2008

	Email Address:
liziwe@mweb.co.za / melissa@naturaljustice.org 

	Email Address: sungusungu@mweb.co.za


	Telephone number:
082 731 5643
	Telephone number: 
(011) 615 4451


	Fax Number:
N/A

	Fax number: 
N/A






	GROUNDS OF APPEAL 

	RESPONDING STATEMENT BY THE APPLICANT
	COMMENTS BY THE DMRE/PASA

	INTRODUCTION 
1. This is an appeal against an environmental authorisation granted by the Deputy Director-General:  Mineral Regulation on 30 November 2018 to Seziygn (Pty) Ltd (‘Sezigyn’) in respect of the proposed undertaking of desktop analysis of existing data available for the proposed application area, which would involve the following activities:
· Processing and interpretation of existing 2D seismic data;
· Synthesising seismic and regional gravity and magnetic datasets;
· Undertaking petroleum system modelling;
· Upgrading the geological model based on geological and geophysical studies and interpretation; and
· Identifying and ranking prospects.
2. The proposed application area is the Orange Basin Area located off the West Coast of South Africa, between Saldanha in the South and Kleinsee in the North. The application area covers approximately 37 335 km2 in extent and in water depths ranging from 500m to 4500m.
3. This appeal is made jointly by Green Connection and Natural Justice (‘the appellants’). 
3.1. Green Connection is a registered non-governmental organisation, that believes that economic growth and development, improvement of socio-economic status and conservation of natural resources can only take place within a commonly understood framework of sustainable development. The Green Connection aims to provide practical support to both the government and non-governmental/civil society sectors, which are an integral part of sustainable development.
3.2. Natural Justice:  Lawyers for Communities and the Environment, a non-profit organisation specialising in environmental and human rights law in Africa – with a focus on the pursuit of social and environmental justice for local and indigenous communities. Natural Justice offers direct support to local and indigenous communities impacted by the ever-increasing demand for land and resources, through legal empowerment. 
4. The appellants have legal standing to bring the Appeal not only in terms of section 43 of the National Environmental Management Act, 107 of 1998 (“NEMA”), but also to enforce environmental laws in terms of section 32 of NEMA.  The appellants act in the interest of, or on behalf of, persons who, for practical reasons, are unable to institute such proceedings, including members of coastal communities who do not have the capacity or resources to do so, in the interests of coastal communities who  are affected by the proposed seismic activities, in the public interest, and in the interest of protecting the environment, to further the objectives of section 24 of the Constitution of the Republic of South Africa, 1996 (“the Constitution”) and NEMA. 
5. The appellants contend that the proposed activities do not constitute an exploration operation as defined in the Mineral & Petroleum Resources Development Act, 2002 (‘MPRDA’) and did not require environmental authorisation; alternatively that the environmental environmental impact assessment process was fatally flawed, for the reasons set out in this Appeal, and cannot serve as a lawful basis for granting an environmental authorisation.  The environmental authorisation granted by the Deputy Director-General: Mineral Regulation of the Department of Mineral Resources and Energy (“the decision-maker” or “the DDG”) to Sezigyn is therefore defective and should be set aside in this appeal.  
6. By way of background, on 25 October 2023, the appellants received notification (see Annexure A) from TotalEnergies EP South Africa B.V. (‘TEEPSA’) that, further to the consultation undertaken in relation to an application by TEEPSA for environmental authorisation to undertake offshore exploration well drilling in Block DWOB, “TEEPSA is bringing to your attention the current and previous administrative decisions that have been issued in respect of offshore block Deep Water Orange Basin (DWOB Block)”. These administrative decisions included (among others) the environmental authorisation (Reference No.: 12/3/343) granted to Sezigyn on 30 November 2018. 
7. TEEPSA currently holds the controlling interest (50%) in the exploration right granted over the DWOB Block, together with its partners Qatar Energy International E&P LLC (30%) and Sezigyn (20%).
8. In its notification to the appellants, TEEPSA invites stakeholders to note the internal appeal process applicable to the environmental authorisation granted to Sezigyn, namely “[t]he National Appeal Regulations published under Government Notice R933 … of 8 December 2014 (the National Appeal Regulations) read with section 43 of the National Environmental Management act, 1998 (NEMA)”.
9. This notification by TEEPSA is highly unusual, and invites the inference that stakeholders were not previously informed of the internal appeal process applicable to the 30 November 2018 environmental authorisation granted to Sezigyn. It is recorded that the appellants only recently became aware of this notification, which was one of the attachments to an email notification by TEEPSA’s environomental assessment practitioner (SLR Consulting) that related primarily to the competent authority granting environmental authorisation on 23 October 2023 to TEEPSA to undertake offshore exploration well drilling in Block DWOB. This appeal has been prepared with no additional information available to the appellants, who reserve their rights to supplement this appeal should additional information be forthcoming during this appeal process.
	
	

	[bookmark: _Toc100248005]First Ground of Appeal: Activity in respect of which authorisation is applied for is not an exploration activity
10. The appellants submit that the activities in respect of which Sezigyn seeks environmental authorisation do not fall within NEMA Listing Notice 2 activity 18,[footnoteRef:1] which requires environmental authorisation for: [1:  GNR.984 of 4 December 2014.] 

Any activity (including the operation of the activity) which require an exploration right as contemplated in s79 of the Mineral and Petroleum Resources Development Act,2002 (Act No. 28 of 2002) including:
(a) associated infrastructure, structures and earthworks; or
(b) the primary processing of a petroleum resource including winning, extraction, classifying, concentrating or water removal; but excluding the secondary processing of a petroleum resource, including the beneficiation or refining of gas, oil, or  petroleum products in which case activity 5 in this Notice apples.
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11. The appellants submit that determining whether a proposed activity falls within NEMA Listing Notice 2 activity 18 requires a consideration of what activities require an exploration right under s79 of the MPRDA. Section 79 deals with exploration right applications, while section 80 provides that the Minister responsible for mineral resources and energy must grant an exploration right if (among other things) the applicant has the financial resources and technical ability to conducted the proposed exploration operation.
12. Section 1 of the MPRDA defines ‘exploration operation’ as meaning:

The re-processing of existing seismic data, acquisition and processing of new seismic data or any other related activity to define a trap to be tested by drilling, logging and testing, including extended well testing, of a well with the intention of locating a discovery.

13. An exploration operation thus necessarily includes the re-processing of existing seismic data, acquisition and processing of new seismic data or any other related activity to define a trap to be tested by drilling, logging and testing, including extended well testing, of a well with the intention of locating a discovery.

14. Badenhorst and Mostert point out that the definition [of ‘exploration operation’]:
…contains four elements. First, it requires activities, including re-processing of existing seismic data, acquisition and processing of new seismic data or other related activities. Second, these activities must be conducted with the purpose of defining a trap. Third, the trap must be tested by drilling, logging and testing (including extended well testing) of a well. Finally such testing must be conducted with the intention of locating a discovery.[footnoteRef:2] [2:  Mineral & Petroleum Law of South Africa (Juta), at p19-20.] 

15. Given that the activities in respect of which Sezigyn seeks environmental authorisation do not include any provision for exploration drilling, logging and testing of a well with the intention of locating a discovery, it is submitted that the proposed activities do not constitute an ‘exploration operation’ as defined in the MPRDA, and as a consequence the activities as proposed by Sezigyn do not require an exploration right as contemplated in s79 of the MPRDA. It follows that the activities in respect of which environmental authorisation was sought do not trigger NEMA Listing Notice 2 activity 18, and that the environmental authorisation was improperly granted.

16. In the absence of an intention to test a defined trap by drilling, logging and testing, including extended well testing, of a well with the intention of locating a discovery, an exploration right is not required for:
(a) Processing and interpretation of existing 2D seismic data;
(b) Synthesising seismic and regional gravity and magnetic datasets;
(c) Undertaking petroleum system modelling;
(d) Upgrading the geological model based on geological and geophysical studies and interpretation; and
(e) Identifying and ranking prospects.

17. The granting of an exploration right to Sezigyn for ‘desktop studies’ is of course a separate issue, and the appellants fully reserve their rights to challenge the granting (and subsequent extension of) the exploration right in the appropriate forum.

18. In light of the above, the Minister is respectfully requested to exercise her powers in terms of section 43(6) of NEMA and set aside the environmental authorisation.
	
	

	Second Ground of Appeal: EIA process was procedurally irregular and fatally flawed
19. The appellants note that in paragraph 3 of the DDG’s reasons for decision (Appendix 1 to the environmental authorisation), it is indicated that the results of the FSR [final scoping report] were that no environmental or social impacts associated with proposed desktop studies were identified or anticipated.
20. As a consequence, the EAP [environmental assessment practitioner] “recommended that the Impact Assessment Phase be waived, as it is not possible to give effect to the objectives of the environmental impact assessment phase as prescribed in appendix 3 of the EIA Regulations, 2014”.
21. It is indicated further that it was also the Agency’s view (it is assmed that this is a reference to the Petroleum Agency of South Africa (’PASA’)) “based on the assessment carried out that proceeding to the next stage of environmental impact assessment would add no value to the EIA process and in the achievement of the envisioned objectives of the EIA process which are to ensure that environmental factors are considered in the decision making process, potential adverse environmental impacts are identified and avoided or minimised and interested and affected parties are informed of the environmental consequences”. 
22. The reasons for decision go on in paragraph 3 to state that “Considering the aforementioned factors, read with section 24O of NEMA concerning factors to be taken into account by the competent authorities, it is clear that the EIA Regulatory framework was soley designed for invasive operations and hence it is infeasible to apply it to the proposed desktop exploration activities”.
23. In its Key factors considered in making decision, the DDG indicates at paragraph 4.2 that the public consultation process undertaken by the EAP included informing the general public of the proposed project through newspaper advertisements, and subjecting the draft scoping report to a 30 day commenting period, and was “found satisfactory considering the nature of the proposed desktop exploration activities”. 
24. It is evident from the environmental authorisastion and reasons for decision that the DDG accepted the EAP’s recommendation that the Impact Assessment Phase be waived, as well as PASA’s view that the next stage in the environmental impact assessment process would add no value to the EIA process. 
25. However, in the event that the DDG was of the view that NEMA Listing Notice 2 activity 18 was triggered by the ‘proposed desktop exploration activities’ (which the appellants dispute, see Ground of Appeal 1 above), the competent authority must either accept the scoping report (with or without conditions) and advise the applicant to proceed or continue with the tasks contemplated in the plan of study for environmental impact assessment, or must refuse the environmental authorisation (see regulation 22). The EIA Regulations do not empower the DDG (as the competent authority) to tranucate or short-circuit the EIA process by waiving the impact assessment phase of the EIA (which necessarily also prevented the public from commenting on any draft Environmental Impact Assessment report, rendering the EIA process procedurally unfair). In doing so, and in the absence of a lawful exemption by the Minister responsible for mineral resources and energy, the DDG acted ultra vires the provisions of EIA Regulations, and the decision on authorisation was procedurally unfair and fatally flawed, and falls to be set aside on Appeal. 
26. In light of the above, the Minister is respectfully requested to exercise her powers in terms of section 43(6) of NEMA and set aside the environmental authorisation.
	
	

	CONCLUSION
27. The appellants have sent out in this appeal the grounds on which the decision to grant environmental authorisation to Sezigyn was fatally flawed.  The decision to authorise the project is consequently unlawful, in that it failed to comply with, inter alia, the Constitution and NEMA.
28. For all the reasons set out in this appeal, Natural Justice and the Green Connection submit that the appeal should succeed and that the environmental authorisation granted to Sezigyn by the Deputy Director General should be set aside. 
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