CHENNELLS ALBERTYN
ATTORNEYS, NOTARIES & CONVEYANCERS

P.O. BOX 1022
STELLENBOSCH 7599

44 ALEXANDER STREET
STELLENBOSCH 7600
SOUTH AFRICA

TEL: +27(0)21 8833189
FAX: +27(0) 21 883 8910
17 August 2023 E-MAIL: fiona@chennellsalbertyn.co.za

WEBSITE: www.chennellsalbertyn.co.za

Our ref: 11306FB/cvdv
Pinsent Masons South Africa Inc
Attention: Andrew Fawcett
Per email: Andrew.Fawcett@pinsentmasons.com
Jason.Smit@pinsentmasons.com
Sarah.Burford@pinsentmasons.com
Rob.Morson@pinsentmasons.com
Dzanga.Nefefe@pinsentmasons.com
Christen.Kleingeld@pinsentmasons.com

(ol oy Prince Mudau & Associates
Per email: prince@pm-attorneys.co.za
dineo@pm-attorneys.co.za
kganedi@pm-attorneys.co.za

Kapditwala Inc t/a Dentons South Africa
Attention: Shahid Sulaiman

Per email: shahid.sulaiman@dentons.com
and/or

Zaeem Soofie

Per email: zaeem.soofie@dentons.com

Dear Sirs / Ms

RE: GREEN CONNECTION/NATIONAL ENERGY REGULATOR OF SOUTH AFRICA & FIVE
OTHERS / CASE NO. 23339/2022/ RULE 53 REVIEW INTERLOCUTORY APPLICATION

We refer to the above matter and attach hereto our client's Replying / Answering Affidavit in respect
of the Application to Compel Discovery of the Rule 53 Record for your attention.

Kind regards

artners; GE Williams BA LLB; F Bester Bluris BProc; AJ Dorer LLB; S Etsebeth LLB; GJ Hendriksz BSocSc LLB
Assisted by: E Mukasa LLB; K. Gouwsventer BA LLB;
Consultants: RS Chennells BCom LLB LLM PhD

Rondebosch: 18A Greenwich Grove, Station Road,  Stellenbosch: 44 Alexander Street, Stellenbosch, 7600

Rondebosch, 7700 e PO Box 78, Newlands, 7725 o PO Box 1022, Stellenbosch, 7599

Tel: 021 685 8354 o Fax: 021 685 0710 Tel: 021 883 3189/883 8069 o Fax: 021 883 8910

o E-mail: info@chennellsalbertyn,co.za o E-mail: chenstel@chennellsalbertyn.co.za WESSA

In association with Chrystelle van Staden Attorneys BRONZE MEIBER




IN THE HIGH COURT QF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

In the matter between:

THE GREEN CONNECTION NPC
(Registration number: 2021/773490/08)

and

NATIONAL ENERGY REGULATOR OF
SOUTH AFRICA

MINISTER OF MINERAL RESOURCES AND
ENERGY

KARPOWERSHIP SA SALDANHA BAY
(RF) PROPRIETARY LIMITED
(Registration number: 2020/754347/07)

KARPOWERSHIP SA COEGA
(RF) PROPRIETARY LIMITED
(Registration number: 2020/754336/07)

KARPOWERSHIP SA RICHARDS BAY
(RF) PROPRIETARY LIMITED
(Registration number: 2020/754352/07)

ESKOM HOLDINGS SOC LTD
(Registration number: 2002/015527/30)

Case No: 23339/22

Applicant

First Respondent

Second Respondent

Third Respondent

Fourth Respondent

Fifth Respondent

Sixth Respondent

FILING SHEET

Chennalla Albertyn
Ref: F Besier— Teol: 621 883 3185

Email: fronafaiehennellsalberdyn.co.za



Document filed herewith:

Page 2 of 4

1. Applicant's Replying and Answering Affidavit : Application to Compel Discovery

of Rule 53 Reecord,

DATED AT

TO:

AND TO:

CAPETOWN THIS 17™

THE REGISTRAR
HIGH COURT
GAUTENG

DAY OF AUGUST 2023

EHEHHELLE ALBERTYN ATTORNEYS

4 Attorneys for Applicant

'a:"; 44 Alexander Street

j Stellanbosch, 7600

Tel: 021 883 3189

Ref: Fiona Bestericvdv/11306FB

Emall: fiona@chennellsalbetyn co.za and
carol@chenn

C/O PRETORIUS & CILLIERS

B10 Frhensch Streel

Mareleta Park

PRETORIA

Tel: 012 887 3530

Ref: Karin Pratorius

PRINCE MUDAU & ASSOCIATES (Service by email)
Attorneys for First Respandent
Email: prince@pm-attomeys co.za
kganedi@pm-aftorneys.co.za
dineg@pm-attomeys.co.za
C/O DABISHI NTHAMBELENI INC
Eco Fusion B, 300 Witch-Hazel

Highveld Ext 59
Centurion
PRETORIA

Tel {010) 224 0608
Ref: LITPMIMAT 179



Fage 3 of 4

AND TO: MINISTER OF MINERAL RESOURCES AND
ENERGY
Second Respondent
71 Trevenna Campus
cnr Meintjes and Francis Baard Streets
Sunnyside
PRETORIA
and
The State Attorney
SALU Building
316 Thabo Sehume Street
PRETORIA

AND TO: PINSENT MASONS SOUTH AFRICA INC (Service by emad)
Attorneys for Third to Fifth Respondents
Sth Floor
61 St Katherine Street
Sandion
JOHANNESBURG, 2126
Tel: 010 483 4603
Email: Jason Smi@pinsentmasons. com

Andrew.Fa insentmasons.com

Sarah Burford@pinsentmasons. com

in. Klain Insenlmasons. com

Rob.Morsoni@pinsentmasons. Com

Dzanga.M insen
Ref: 691335.07000
clo VZLR ATTORNEYS INCORPORATED
1st Floor! Block 3
Maonument Office Park
71 Steenbok Avenue
Monumenl Park
PRETORIA

ANDTO:  KAPDITWALA INCORPORATED (Service by email)
T/A DENTONS SOUTH AFRICA
Attorneys for Sixth Respondent
Unit 36, 5th Floor, Katherine & West Building
114 West Street
Sandton, JOHANNESBURG
Tal: (011) 326 6257
Ref: Shahid Sulaiman and/or Zaeem Soofie
Email: Johannesburg.Liti
and
Shahid sulaiman@dentons com and zasem.sootief@dentons. com
c/o RUDOLPH BOTHA ATTORNEYS
273 Cradock Avenus
Lyttelton Manor
CENTURION
Tel: (012) 664 0858



Pagedcfd

Email. anzelle@rbattomeys.co za

Caselines: litigation@rbattorneys.co.za
Ref. AN/PK/BE196



IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

In the matter between:

THE GREEN CONNECTION NPC
(Registration number: 2021/773490/08)

and

NATIONAL ENERGY REGULATOR OF
SOUTH AFRICA

MINISTER OF MINERAL RESOURCES AND
ENERGY

KARPOWERSHIP SA SALDANHA BAY
(RF) PROPRIETARY LIMITED
(Registration number: 2020/754347/07)

KARPOWERSHIP SA COEGA
(RF) PROPRIETARY LIMITED
{Registration number: 2020/754336/07)

KARPOWERSHIP SA RICHARDS BAY
(RF) PROPRIETARY LIMITED
(Registration number: 2020/754352/07)

ESKOM HOLDINGS SOC LTD
(Registration number: 2002/0156527/30)

Case No: 23338/22

Applicant

First Respondent

Second Respondent

Third Respondent

Fourth Respondent

Fifth Respondent

Sixth Respondent

APPLICATION TO COMPEL DISCOVERY OF RULE 53 RECORD:
REPLYING AND ANSWERING AFFIDAVIT




Page 2 of 29

I, the undersigned,

FIONA BESTER

do hereby make oath and stata:

| am an aduft female attorney practicing as such at Chennells Albertyn Altorneys

siluated at 44 Alaxander Strest, Stellenbosch. | deposed to the founding affidavit in

this interiocutory application,

The facts contained in this affidavil are within my own perscnal knowledge, save
whaire the contex! indicales ofherwise, and are true and correct, to the best of my

knowledge and balief.

| ghall, where appropriate, empley the same defined terms as used in my founding
affidavit, and thus, for example, refer to the Applicamt as "TGC", to the First
Respondent as "NERSA", and to the Third, Fourth and Fifth Respendents coliactively

as the “Karpowership companies”

| have read the answering affidavit deposed to by Mr Gumede on behalf of NERSA
and the answering affidavit deposed to by Mr Katmer on behalf of the Karpowership

companies.

| set out below TGC's reply to the answering / opposing affidavits of NERSA and the
Karpowership companies, together with TGC's answer {o the counter-application
brought by the Karpowership companies,

| deal only with individual paragraphs of the aforemeantionsd affidavits which warrant
a response. Alegations therein which are not specifically addressed are denied

unless that would be inconsistent with anything in my founding affidavit
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THE AFFIDAVIT OF NHLANHLA GUMEDE

Ad paragraph 1.3

[

| deny that the allegations contained in Mr Gumede’s affidavil are true and correct.

Ad paragraphs 7 to 10

10,

The contents of these paragraphs are imelevant.

NERSA is cbligated to comply with Rule 53. It is not parmitted to unilaterally decide

what documents should be Included In the Rule 53 Record, without seeking the

consent of TGC or permission from the Court.

NERSA's obligation to consider competing interests and to apply its mind impartially
without fear or favour and In the interest of the public al large while observing fair,
transparent and lawful processes, requires it to obey the Rules of Court and nol

unlawfully deviate therefrom by withhoiding important parts of a Rule 53 Record.

Ad paragraphs 11 to 20

11

12

| deny () NERSA's interpratation of the coment and outcome of the case
management meeting and (i) NERSA's allegation that this interlocutory application

is an abuse of court process.

NERSA hae failad to comply with Rule 53 and TGC is entilled to approach the Court
for an order compelling NERSA Lo comply with the court rules. There is no legal or
procedural requirement that TGC is obligated 1o exhaust the case management
process prior to approaching the Court, nor does the doctrine of lis pendens apply.
Furthermore, a case management judge would not be able to rescive the interlocutory
dispute over the record in a case management meating, only issue directives to

facilitate the hearing of such an application.
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14

15.

18,
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NERSA has futher mischaracterised the purpose and conlent of the case
management meeling, The purpose of the of the parties attending the case
management meeting was clearly sel oul in Pinsent Masons email to the DJP dated
20 June 2022 to marely “discuss the possible case management and joint hearing of
these reviews as well as an expedited hearing date™. The purpose of referring the
matter to case managament was thus claarly te attempt to facilitate the hearing of the

malter and nol 1o resclve legal disputas that would reguira a hearing in open courn.

Regarding the contert of the casa management meeting, it is clear from the transcript
that the DJP did not issue any directives. He merely stated that the parties
*{plreferably please come to” him when they have tried to sort oul the issues®. This
can in no sense be conslderad to be a directive, merely 8 suggestion. It is also clear
thal the case management meating was adjournad without a case manager having
been appointed and without any of the procedural aspects in the main applicalion

having been addressed

Furthermore, TGC did not undertake or agrea that a dispule on the content of the
Rule 53 Record could or would only be determined in the case management meeting.
This is clear not only from the transcript, but also TGC's multiple written

eommunications? (of which NERSA only refers to ona)

Save gs aforesaid, the contents hereof are deniad

Ad paragraphs 21 to 28

17

Whist Mr Gumede does not annex a copy of NERSA's policies and guidelines to his
affidavit, | note that OUTA deliverad a notica to NERSA in terms of Rule 35(12) and

{14) dated & March 2023, a copy of which is annexed hereto marked "TGC RA1", in

' Casalines at 008-31
? Casslines al 010-45, kines 28 - 25
1 Recorded in detail in my founding affidavit
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18.
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21.

22.
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terms of which a copy of the aforementionad NERSA polices and guidelines were

requested.
Specifically, OUTA requested:

*A copy of lhe Policles and Guidelines as referred to in the Answaring Affidavit
between paragrephs 22 end 23 under the heading (as well as the

subparagraphs 23 - 28

NERSA IS BOUND BY ITS POLICY AND GUIDELIN(E}S ON THE

In terms of QUTA's replying affidavit dated 23 May 2022, NERSA replied to OUTA's

natice as follows

"the First Respondent hareby replies fo the Applicant’s notice in terms of Rule

35¢12) and (14} by fing herewith the folowing:

1. Form A: Reguest for Treatmant af Confidential Infarmation

2 Sectfon B{8){a) of the National Energy Regular (sic) Acl.”

A copy of the relevant extract from OUTA's replying affidavit is annexed hersto

marked “TGC RAZ".

A copy of the "Form A: Request for Treatment of Confidential Information” refarred to
by NERSA in paragraph 1 of its reply is annexed to OQUTA's replying affidavit marked
*RA3" and annexed hareto marked “TGC RAJ".

Form A is a blank form. A blank form can never consiitute a policy or guideline

Section 8{8)(a) cf NERA is legislation, which can also not constitute a policy or

4 Paragraph 22
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24,

25,

26.
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guideline of NERSA.

NERSA therefore clearly doas not have a policy or guidelines "on the treatment of
confideniial information submitted fo i

In any event, any such policy or guidelines could never serve to override the court

rules and legal principles pertaining to Rule 53 Records.

| note that the Karpowership companies’ completed Forme A [annaxura "NER4" 1o
Mr Gumeada's affidavit), and NERSA's internal memorandums recording the cutcome
! decislon regarding the Karpowership companies' requests for the treatment of
significant portions of its information as confidential (annexure “NERS" fo Mr
Gumede's affidavit), were not included in the redacted Rule 53 Record, NER3A's
provisional index or revisad provisional index.

Annexure "NER4" to Mr Gumede’s affidavit contains the following:

26.1. In relatisn to KPSAC:

26811  Form A, which is undated and which does nol contain the
prescribed “SOLEMN DECLARATION BY REQUESTER |

MANDATED REPRESENTATIVE',

26.1.2. Letters to NERSA dated 20 April 2021 and 31 May 2021,
informing NERSA that the information entified theram that was
submilted as parl of the generation licence application is
confidential information in line with the Promobtion of
Administrative Justice Act ("PAJA") and the Promotion of
Access 1o Information Act ("PAIA"), that should not be made

available for public iInspection

262 In ralation {o KPSARB:
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2621, MNoForm A

2622  Letter to NERSA dated 31 May 2021, informing NERSA that the
information identified therein that was submitted as part of the
generation licence application is confidential information in line
with PAJA and PAIA, that should not bs made avsilable for

public inspaction
26.3. In relation to KPSASB:

268.3.1. Form A, which is undated and which does nct contain the
prescrived "SOLEMN DECLARATION BY REQUESTER |

MANDATED REPRESENTATIVE®,

2632 Lelters to NERSA dated 07 April 2021 and 31 May 2&21_.
imferming NERSA that tha information identified therein thal was
submitled as part of the generation licence application is
confidential information in line with PAJA and PAIA, that should

nol ba made availlable for public inspection

27, The documents contained In annexure "NER4" are problematic for a number of

Freasons

271 The Ferm A decuments completed by the Karpowership companies do not
correiate to the Blank Form A documant which NERSA asseris is its policy.
The blank Form A has four seclions (sections A lo D), whereas the
completed Karpowership companies' forms have five sections (sections A
to E}, and the lable contained in section C of the blank Form A has five
columns reflecting five categories of information reguired to be provided by
the applicant, whereas the completad Karpowership companies’ forms only

have four columns reflecting four categories of infermation required lo

&) ;
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27.3.
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provided by the applicant,

KPSAC and KPSASB each lodged an "application” for confidential
treatment of information contained in NERSA's Decision and Record of
Decision, but paither of these were made under oath as required by Section

E of NERSA's own form (section D of the blank Form A},

Other requests for confidential treatment of information were made by each
of the Karpowership companies by way of lettars, and not in terms of the

prescribed Form A, which NERSA asserts is its policy,

Annexure *NERS" to Mr Gumede's affidavit contains the following:

28.1.

28.2,

NERSA's internal mamorandum, dated 18 October 2021, recording the
outcome [ decision regarding KPSAC's request on 12 Octobar 2021 that
NERSA freal the paragraphs and tables that contain the tanff charge rates,
financial information, calculated tariff prices. Eskom budge! quote fee and
nameas of contractors as confidential The memorandum is not signed es
approved by the Full-Time Regulator Member, Eleciricity Regulation, Mr
Gumeada. In larms of Annexure A thereto, the information soughl lo be
trealed as confidential is contained in NERSA's Decision and Reason for

Dacision on KPSAC s application for a generation licence.

NERSA's internal memorandum, dated 18 Oclober 2021, recording the
outcome ! decision regarding KFSARB's request on 12 Oclober 2021 that
NERSA traat the paragraphs and tables that contain the tariff charge ratas,
financial information, calculated tariff prices, Eskom budgst quote fae and
names of confractors as confidential. The memorandum is recorded as
being “Compied by a Mr Seemela on 18 Cclober 2021,
*Recommended/Not Recommended” by a Mr Mavuso on 18 October 2021,
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and "Approved” by Mr Gumede on 18 Ociober 2021. in tarms of Annaxure
A therato, the information sought to be treated as confidential is contained
in NERSA's Decislen and Reason for Decision on KPSARB's application

for a generation licence.

28.3. MERSA's inlemal memorandum, dated 18 October 2021, recording the
outcome ! decision regarding KPSASB's request on 12 October 2021 that
NERSA treal the paragraphs and tables that contain the tariff charge rates,
financial information, calculated tariff prices, Eskom budget quote fee and
names of coniractors as confidential. The memorandum is recorded as
being *Compilad by" Mr Seemela on 18 Cclober 2021, " Recommended/Nal
Recommended” by Mr Mavuso on 20 Oclober 2021, and "Approved” by Mr
Gumede on 28 October 2021. In terms of Annexure A Iherelo, the
information sought to be treated as confidantial is contained In NERSA's
Decision and Reason for Decision on KPSASB's application for a

genaration licence

Tha documeants cantained in annexure "NERS” are alzo problematic for 8 numbar of

FE3ASONS.

28.1. They only purport to approve confidentiality requests submitted to NERSA
an 12 October 2021, It is nol apparent from Mr Gumede's affidavit if the 12

Cctober 2021 requests are contained in annaxura "NER&"

28.2. Thare do nol appear to be any memorandums approving any of the

confidantiality requests containad in annexura "NER4".

28.3 Mone of the memorandums record whether or not they were
Recommended or Not Recommanded by Mr Mavuso, Exacutive Manger

ELR, which I8 a requirement in terms of the last page of eac
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emarandum,

The Karpowership companies' "applications™ appear to have been granted
by NERSA, save that the decision in respect KPSAC Is not signed, and
therefore seems not to have been approved.

The mamarandum relating to the KPSARB request s recorded as being
compiled, recommandedinot recommended and approved on the same
day (18 October 2021). Having regard to the quantity of information sought
to be subject to confidential freatment, it is submitted that neither Mr
Mavusa nor Mr Gumede could have properly acplied their minds to the
sonfidentiality requests prior to recommendging (if in fact Mr Mavuso did
recommend) and approving same. This again llusirates NERSA's
unguestioning deference to the Karpowership companies' confidentiality

demands.

The memorandum relating to the KPSASB request Is dated 18 Dctober
2021, but recorded as being compiled by Mr Seemela the day after, on 18
October 2021.

| repeat that no policy or guidelines unilaterally developed and adcpted by NERSA

can ever serve to override the court rules and legal principles pertaining to Ruile 53

Records.

Furthermore, saction 7 of PAIA slipulates that that PAIA doas not apply to a record

of & public body (i) if that record is requestad for purposes of civil proceedings. (i} #

it is requested after the commencement of such cwil proceedings, and (iil] the

production of that record Is provided for in any other law (which, in the present case

is Rule 53).

MERSA's alleged ‘policy” and decision on the Karpowership companies
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confidentiality requests are also not authorised by either PAIA or ERA and are

accaordingly liable to be sat aside in terms of section 8(2)(a) of PAJA, alternatively in

terms of the principle of legality. TGC reserves all of s rights in this regard

In any event, the mamarandums record lhat the approvals are sought in ralation to
the information that the Karpowership companies consider confidential for purposes
of NERSA's Reasons for Decision being posted on the NERSA website. Thus, even
if NERSA's “policy’ and decislons on the confidentially of the Karpowership
companies’ information was binding on it and all third parties (which i1s denied),
NERSA Is not precluded from making the allegedly confidential documants availaole
In terms of Rule 53 allematively TGC's interim confidentiality regima, only from

publishing such information on its website,

Save as aforasaid, the contents hareof are denied

Ad paragraphs 30 to 35

35

NERSA is an organ of state and regulatcry authority subject to the provisions of the
Constitution of South Africa and the applicable legisiaticn. In fact, as NERSA confirms
in paragraph B of its answaring affidavit, transparency, accountability and acting In
the public interest are three of the cornarstonas of its mandate. Entities that submit
applications to NERSA are or should be aware thereof and are also bound 1o comply

with the applicabie legal principles.

It is denied that the information 18 “clearly and abviously confidential merely because
“it ralates to commercis! operations of an enfily”. This is unacceptably vague. and the
fact that information relates to thea commearcial operalions of an entity does nol
automatically render such informafion confidential, Our courts have held that the fact
that documents contain information of a confidential nature does not per se confer on
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them any privilege against disclosura.’

Save a5 sforesaid, the contents herea! are denied.

Ad paragraph 47

aa.

NERSA fails 1o explain how the fact that the information will be provided to TGC's
officials and its expert under the interim confidentiality regime will "w7 & probabifities

defeat NERSA's policy and guidelimes on the lrealtment of caniidential information”.

Ad paragraph 48

38.

It is completely incorrec! for NERSA to state that *if /s nol in dispute thal some of the

information so reguired s confidentral *

TGC has not conceded the alleged confidentiaiity of any of the information contained

in the record, and does dispule that he information reguired iz confidential

Ad paragraphs 49 to 52

4.

42

Ad paragraph 65

MERSA's assartion thal TGC's expert cannot be a party o a confidantiality regime as
he will gain material knowladge, which is a subject of the review application, which

will thereby likely to infiuence his opinion, is simply untenable.

In essence, NERSA is stating that an expert witness cannal have access io the very
information required by the expert witness to form an expert opinion. Kt is
incenceivable that an expert witness can form any kind of opinion when he or she
does not have access to the relevant information on which he or she is required to

opine,
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43, This paragraph doas not make grammalical sensa.

44, TGC was obligated to institule a similar application sesking the same reliel as any
reliaf obtained by OUTA would not apply to TGC, as the matters have not been

consolidated.

45, Thus, if the Court were to rule in OUTA's interlocutory application that the Rule 53
Record must be provided to OUTA subject to a conflidentiality regime, TGC would not
be permilted access to the full Rule 53 Record as it is nol a party to OUTA's

interlocutory application.
THE AFFIDAVIT OF MEHMET KATMER
Ad paragraph 1
46 | note the contents hereol
Ad paragraph 2
47, | deny that the facts in Mr Kalmear's affidavit are true.
Ad paragraph 3
48. | note the contents herecf.
Ad paragraph 4
48, | deny that TGC's interim confidentiality proposal is flawed in any manner.
Ad paragraph §

&0. TGC was not obfigated to file a supplementary founding affidavit in terms of Rule 53,

as NERSA failed to deliver a complete and unredacted Rule 53 Record
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51, As noted in my founding affidavit®, during July 2022 TGC informed NERSA and the
Karpowership companies that t was of the opinion that it was not under any time

constraints to file supplementary papers until it is in receipt of the full Rula 53 Record.
52 The reasons therefore were set out in detail in the relevant correspondance,

3. Save as aforesaid, the contents hersof are denled
Ad paragraph 6

54 The Karpowership companies’ proposal was not approved by the DJP. | repeat

paragraphs 11 tc 15 above.

A Save as aforesaid, the contents heraof are denied,

Ad paragraph 7

56 TGC did nol merely continue to adopt “a blankel approach assading in
correspondence that If was not prapared to sccepi any of Karpowership's inforrmetion
to be confidential®.

57 As racarded in my founding affidavit. and in fact in Mr Katmer's affidavil tsell, TGC
() proposed an interim confidentiality regime” and (i} informed the Karpowership
companies on 12 September 2022 that, as TGC was not in possession of a complele
index referring to the redacted documents, il was not in a position 1o provide the
Karpowership companies with a compista list of redacted information to be

considerad by s experts®,

8. TGC's MNotice in terms of Rule 30A did not in its own terms threaten that this

interlocutory application would be brought “within 10 couri days after affording the

& Caselnes at 008-27, para 55 - 008-27, para §8; 003-96 — 89,
T Caselines at 003-18, paras 18 - 18, 00B8-54 = 55; 008-27, para 59, 011-21, para 68, 011-143 - 144,
® Caselines al 008-37, para 78, 008-148 - 148; 011-25, para 84; 011-201 - 202
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respondents a 10-day period lo produce the unredacled record” (emphasis suppliad).
The Rule 30A Notice expressly stated that, if NERSA and the Minister failed to
produce the unredacted record, TGC intends, after the lapsa of 10 days, to apply for

an order that (he sald notice or request be complied with.

59 Furthermore, Rule 30A does not stipulate a time period within which such an
application is reguired to ba brought

&0 Save as aforesaid, tha contents hereof are denied.

Ad paragraph 8

£1. | repeat 58 to 59 above. It is clear therefrom that TGC has not failed to comply wath
the Rules of Court, nor its Rule 30A Nolice.

82 If the Karpowership companies wers genuinely of the view that this interiocutory
application was irregular, they would have appliad to court to have the alleged
irregular step sel aside in terms of Rule 30. They fafled to do s0. This is no doubt
becsuse they are well aware thal the application is not irmegular

B63. It is denied that TGC's complainis are of a "false nafure”. The reasons that it requires

a copy of the full unredacted Rule 53 Record has been clearly explained to both
NERSA and the Karpowership companies on numerous occasions® It is furthermore
abundantly clear from the significant efforts made by TGC to reach agreement with
the respondenls on an interim confidentiality regime and the numerous
communications sent by TGC to the respondants regarding the Rule 53 Record, that
TGC in fact requires the documentation it seeks production of lo advance iis review

application.

® Recorded in detail in my founding affidavit
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Save as aloresaid, the contents hereof are denied.

Ad paragraph 9

B7.

The bald averment that TGC has falled 1o advance iis review application genarally as
evidencad by "exteni of the delays”, is unsubstantiated and denied with the contempt
that it deserves. Noticeably, no further "exampie” of "delays™ s provided o support

this avermeant

It is furthermore denied that this imteriocutary application has been brought “for the
ulterior purpose of compeilling the complete and unfetiered disciosure of nfarmation
that TGC knows to be confidential and commercially sensitive.” This bald avermant
Is simiarly unsubstantiated and slands to be rejected out of hand. TGC would
certainly not incur the significant costs of this applicalion merely to compel disclosure
of infermation irrelevanl lo TGC's main application. There would be absolutely no

benafit to TGC in doing so.

Save as aforesaid, the contents hereof are denied

Ad paragraphs 10 to 11

B8

TGC's claims are based on reasonable inferances drawn from the correspondence
between the parties, and from NERSA's fallure lo comply with Rule 53 and its
complete acgulescence to all of the Karpowership companies’ confidentality

demands.

Furthermore, the confidentialily requests submitted lo NERSA by the Karpowership
companes and NERSA's alleged ‘approvals® thereof (annexures “NER4" and
"NERS" to Mr Gumede's affidavit) only strengthen TGC's claims. In this regard |

rapeat 27 and 28 abova,

Save as aforesaid, the contents herecf are deniad.
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Ad paragraph 12

71

72,

It is denied that the Karpowership companies have embarked on “exlensive
endeavours.. it good faith lo aver the presenf liigalion or, 8l leasi, to namow e
dizsputed Issues as far as practicable”. All thal the Karpowership companies nave
done s prescribe an unreasonably restrictive blanket confidentiality regime, and

refused to engage with TGC to negotiate an accaplable and reasonable interim

confidentiality agreement.

Save as aforesaid, the contents heraof are denied

Ad paragraph 13

73 It is danied that the proposed regime is appropriate. It will pravamt TGC's iegal
represantatives from being able to take instructions from their own client or s expert
on aspects relating to the Rule 52 Reeord. This is clearly inappropriate and serves to
prajudica TGC

74 | repeat paragraphs 89" to 105" of my founding affidavit.

75. Save as aforesaid, the contents hereof are daniad

Ad paragraph 14

T6. The Karpowership companies' counler-application should accordingly be dismissed
with costs, and TGC's interlocutory application should be granted with cosis.

T Save as aloresaid, the contents hereof are danied.

Ad paragraph 15 - 23

0 Crsalines gt OOB-44
" Casalines at D08-50
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| have no knowledge of the shareholding as alleged, nor the business and operations

of Karadeniz, but do not deny the averments for purposes of this application.

However, | deny that the Karpowership companies' bid complied with all legal

reguirements,

Ad paragraph 24

80.

| admit the comtents heraaf.,

Ad paragraphs 25 to 27

a1.

83.

84,

The allegations about the confidentiality of certain documents andfor information in
these paragraphs are too vague for TGC to respond thereto in any meaningful way,
aspecially when taking into account thal TGC has nol had sight of any of the

documenis allegediy containing eonfidantial information.

| accordingly do not admit that the information submitted to NERSA was of a
confidential naeture, and also specifically deny that the Karpowership compenies nave
made out any casa for the confidentiality of any specific document or information. By
way of axample, | deny that BEE undartakings and ratios can ba confidential or farm

“part of Karpowership’s technical know-how™ as allegad.

In addition lo the aforesaid denals, | deny that the present application falis o be
datarmined in terms of PAIA. PAIA establishes, in accordance with section 32 of the
Constitution, a default position of cpennass in relation to documents held by the state.
TGC has a procadural right, and NERSA has an obligation, to make the Rule 53
Record available, Irespactive of whather the record conlains documents or
infarmation which may be refused lawfully by an infarmation officer under chapter £

of the PAIA.

Furthermore, the review application ts brought against the backdrop of section 217 ©



85.

BB.
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the Constitution, which provides that when an organ of state, such as NERSA,
contracts for goods or services, it must do so in accordance with & system which is
fair, equitable, transparent, competitive and cost-effective. Where the Karpowership
companies are seeking to do business with an organ of state in South Africa

ultimately funded by the South African taxpayer, it is bound to these principles.

| also note that any confidentiality undertakings required by the DMRE can never
serve to override Rule 53 and the default constitutional pesilion which makes
openness, access to information and free expression the norm, and requires

justification of an excepticn

Save as aforesaid, tha contents hereof are denied.

Ad paragraphs 28 to 29

a7

88.

It is admitied that, al a meeting of NERSA held en 21 Saptember 2021, NERSA
proceeded to approve: (1) the KPSASB generaticn licence application, (i) the KPSAC
generation licence application and (fil) the KPSARB generation licenca application.
In mach instance NERSA also approved the charge rates used by sach of the

Karpowership companies fo caiculate the tanffs in their PPAs.

Il is admitted that NERSA sent its Reason for Decision documents for the licence
approvals to TGC's legal representative, Adrian Pole under cover of email dated

289 Oclober 2021.

However, | deny that there were sufficient grounds for granting the applications
and that the reasons provided by NERSA were adequate Consequently, the

review application was instituted by TGC.

Save as aloresaid, the contents hereof are deniad
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Ad paragraph 30 to 31
91, The allegations herein are patently incarrect.

B2 In ils founding affidavit in the main application, TGC set out In detall the reasons why
tha application had been instituled without unreasonable delay. Please refer to

paragraphs 165 1o 166°* of the founding affidevit in the main application.

83 The attempt io creale atmosphere in these paragraphs by suggesting that TGC
somehow lacked diligence, is rejected.

a4 Save as aforesaid, the contents hereof are denled.
Ad paragraph 32
g5 The contents hereof are admitted,

Ad paragraph 33

25 | admit that | received the email referred to herein (atfached as "AA1"), but deny the

correctness of the views set oul therein.
a7. This email is referrad to in my founding affidavit and annexed as "TGC IAS theralo,
Ad paragraph 34
a8. The contents hereof are denied.
Ad paragraph 35

88 | deny that the Karpowershlp companies legitimately exercised their rights, as well as

complying with the legal obligations they assumed during the RMIP proceedings

2 Cazalings at 002-6A.
™ Caselines at 002-58 - B9, %
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101

102,
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Rather, they interfered with TGC's legal entitlement in terms of Rule 53 1o a full and

unredactad recond.

The Karpowership companies and NERSA failed to engage in any maaningful way
with TGC's interim confidenbality proposal. | deny that the Karpowership companias
provided an "open platform” for discussion as alleged, but instead insisted, and still

Insists, on the strict confidentiality proposed by them.

It is evident that there was naver truly @ willingness 1o negotiate, as the many letters
exchanged between the parties' attorneys illustrate. This is further evidenced by the
Karpowership companies' opposition to this Interiocutory applicalion and the
institution of their counter-application, where their strict and unreasonable

confidentality regime is again sought

Save as aforesaid, the conterts hereof ara denied.

Ad paragraph 18

103

104.

105.

It is submitted that Mr Katmer |s being delberately obtuse Even if TGC's letier
referred only to “documeniation” (which it did not), it is clear therefrom that TGC =
seeking a list of the documentation andfor the information contained therein that is

alleged to be confidential
Howsaver, in TGC's letter, it expressly requested that the Karpowership companies.

"provide our offices with reasons why your clienl cohsigers the hsled

documentation or information as confidential

Save as aforesald, the contenls hereof are denied

Ad paragraphs 36 to 38 and 40 to 68

106.

| admit that the written communications attached to Mr Katmer's answering affiday
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as annexures "AA2" fo "AA21" were exchanged in the period between 27 May 2022
and 7 July 2022, but deny the correciness of the assertions made, inferences drawn
and position taken by Pinsen! Masons and Prince Mudau in these letters, and

raiterate TGC's position as set out In my letlers.

| note that the vast majority of these written communications are aiready referred to

in my founding affidavit and coples thereof were annexed te my founding affidavil

Ad paragraphs 69 to 75

108.

108,

110

111

| admit that the written communications referrad to in these paragraphs were

exchanged.

Again, | note that the vast majority of them are already refermed to in my founding

affidavit and copies thereof were annexed lo my founding affidavit.

As noted in my founding affidavit'®, prior to the case management meeling on
Monday, 5 Seplamber 2022 at OBh30, | was not aware of the leter from Pinsent
Masons to the DJP sant under cover of emall at 18h14 on Friday, 2 Seplember 2022
and it only came to my allention when reference was made lo It during the case
management meeting. Neither | nor my counsel had therefore had an opportunity to
consider the contents of the letter or consult with our client in this regard pricor to the
meeting. It was clear that OUTA's legal represantatives were in a similar position.
The case management meeting was accordingly adjourned with an indication from

all parties thal they would attempt to reach agreement regarding the Rule 53 Record.

| deny the correctness of the aliegations made and the conclusions drawn by Pinsent

Masans in their aforementioned letler, and previously set out the reasons therefor in

" Caselines at 008-30, para 65 - 008-32, para 88,
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detail In my letter to Pinsent Masons daled 9 September 2022"%.

Ad paragraph T8

112

113.

| deny that the DJP approved the proposal by the Karpowership companies’ samor
counsel and that this could, in good faith, be attestad to by Ms Sarah Burford in a
canfirmatory affidavil. This is confirmed by the fact thal no such confirmatary affidavit

was filed, despile Mr Katmer's stalement that this would be done.

Furthermore, it is clear from the transcript of the case managemant meating that no

such aporoval was given by the DJP. | repeal 13 to 15 above.

Ad paragraphs 77 to 78

114.

| admit that the written communications referred lo in these paragraphs were

exchanged.

Ad paragraph 79

116

116.

LR #

118.

The fact that the spreadshest attached to Prince Mudau's email wae prepared by
Pinsant Masons is yet anolher exampie of NERSA's lack of independence as

regulator in this matter

| deny that the spreadshest was helpful, complete or that that the reasons advanced

therein in support of confidentiality are valid.
| refer to paragraph 81 of my founding affidavit.

| also record that sections 34 and 36 of PAIA (used on the spreadshest as justification

for the alleged confidentiality) are not applicable in the current court proceedings

" Caselines at D0O8-34 - 36, para 74; 008-144 ~ 148
¥ Casalines at 0068-38 - 38, 008-162 - 163
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which are, instead, regulated infer alia by Rule 53,
Ad paragraphs 80 to 85

119. | admit that the written communications referred to in these paragraphs were
exchanged. Again, | note that the vast majorily of them are already referred to in my

founding affidavit and copies thereof were annexed to my founding affidavit

120, | again deny that the DJP approved the proposal by the Karpowership companies’

senior counsel. | repeat 13 to 15 above.
Ad paragraphs B6 and BT

121. | deny that TGC was obligaied lo specily the redacted information it wished 1o access

and who it wanted it to be considered by

122, In any avent, this is an impossible task, as only NERSA and the Karpowership
companles are aware as o (he conlent of the redacted Rule 53 Record. Furthermore,
it is evident that the revised provisional index and spreadsheel were incomplete and
missing important information, as recorded in my letter to Prince Mudau dated 12
October 20227 TGC e therefare in tha dark as to what relevant information and

documantation is in fact in NERSA's possession

123 It would cause great prejudice to TGC f NERSA and the Karpowership companies
weare antilled o damand that TGC guess what information and documentation is in
their possession that should be included in the Rule 53 Record and which TGC

should have access to, without having had sight of the complete unredacted record.

124 My letter referred to in paragraph B7 did not merely persist with TCG's stance that

NERSA should provide the complete record subject to an interim conficentialily

" Caselines st DO8-162 - 163,
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undertaking. As noted above, it also recorded the deficiencies with NERSA's revised

provisional index and spreadshest.

Ad paragraphs 88 to 81

145

126.

| admit that the written communications referred lo in these paragraphs were

exchanged.

Again, | note that the vast majerity of them are already referrad to in my founding

affidavit and copies thereof were annexed lo my founding affidavit.

Ad paragraphs 92 to 93

127 | repeal paragraphs 58 to 59, and 61 to 62 above.

Ad paragraphs 84 to 96

128. | note the contents hereof.

129. | deny thal the Karpowership companies have made out a proper case for the relief
requestad in their counter-application

130. | further deny that the spreadsheet (which appears to be the seame as the one

contained in annexure “TGC IA26" to my founding afficavit) is of assistance. | repesat

115 lo 118 above.

Ad paragraphs 97 to 158

131.

132.

The Karpowership compamies fail to make out a proper case for the relief sougnt in

their counter application.

Their bald averments that the commercial information vaguely described in these
paragraphs is confidential and that the disclosure of same will causa the allaged

prefudice set oul thereln, essentially requires TGC and the Court to merely blind




133

134

135,

138.

137
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accept (he Karpowership companies’ averments in this regard, without having sight
of the alleged confidential information.

This is significantly prejudicial to TGC and places il in a position in which | s unable
to meaningfully address the Karpowership companies claime of confidentiality and
the alleged prejudice that would arise if the alleged commercial information is

disclosed.

For example, it s Impossible that all financial information s “confidential and
commercialy sensifive”, and accordingly is required to be excluded from the Rule 53
Record in circumstances i which (1) there is a conslitutional requiremeant that organs
of state which contract for goods and services must do so cost-affectively and (i)
where the Karpowership companies seek to do business with the DMRE and Eskom
{which, according o the Karpowership companies, are iis customers) which could

ultimataly result In a cost to the South African public of billions of Rands.

The alleged prajudice to the Karpowership companies (if any) cannct be elevated
above the requirements of ransparency, compelitiveness, cost-effectiveness and
public accountability in cantracting with the Seuth Afrcan government and/or public

and/or state-ownad antities such as NERSA and Eskom.

| deny that any of the reasons advanced by the Karpowership companies in these
paragraphs conslitule "special crcumstances” sufficient to justify a confidentlaiity

regime as rasirictive as the one that the Karpowership companies seek ta impose,

|n any avant, the interim confidentiality regime proposed by TGC would serve lo safe-

guard any truly canfidential informaticn.

Ad paragraphs 159 to 160

138.

Save that the names of Karpowership companies’ curent directors referred to at
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paragraph 160 do not constitute personal information and should not ba excluded
from the Rule 53 record, TGC does not object o the redaction of personal infermation

of individuals,

Ad paragraphs 164.1

138. | deny the conlents hereof

140, Netably, Mr Katmer fails to identify anywhere in his answering affidavit where | do nal

have personal knowledge of the contentions contained in my founding affidavit.

Ad paragraph 171.2

141, It is deniad that TGC's interim confidentiality regime fails to provide adequate
protection or extends to parsons which should not be permitied access 1o confidential

information. Notably, Mr Katmer fails to substantiate these bald allegations.

Ad paragraph 171.3

142.  The alleged practical issues in ro way constitute a valid reason why TGC's intenim
canfidentiality regime should not be approved. Any such practical issues can be dealt
with by the Court in itz order approving TGC's interim confidentiality regime.

Ad paragraph 171.4

143. OUTA has not stated that i is not prepared to agree to an interim confidenbality
ragime in the terms proposed by the TGC. However, DUTA's stance on the matter is
irelevant as its main appbcation has not been consolidated with TGC's main
application and there i no reguiremeant that the confidentiality regimes applicable to

each matter have to be idantical

Ad paragraphs 180.3 to 180.4
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144 | repeat paragraph 141 to 142 above.

Ad paragraph 183.3

145.  As the applicant in 8 review application, TGC does not bear the onus of proving that
the documeants it seaks and which it identified in its founding papers were, in fact, not

confidential.

148. The bald and patently incorrect averment set out in paragraph 189.3 of Mr Katmer's
answering affidavil is quite wrong. It s in direct contradiction to the legal principles

laid down by our courts regarding the purpose and scope of Rule 53.

147,  Full legal argument in this regard will be advanced on behalf of TGC al the hearing

of the matter.
Ad paragraph 189.8

148,  As clearly siated in my founding affidavit’®, and in all relevant corraspondence to
NERSA and the Karpowership companies', whilst TGC does not agree that the Rule
53 Record should remain confidential to the extent suggested by the Karpowarship
companies, in order to progress the matter it proposed the interim conficentiality
regime, which only applies pending a judicial detarmination by the court at the hearing
of the review applications of the issue whether the disputed paris of the Rule 52

Record should remain confidential (and, if so. the extent of the confidentiality) or not.

CONCLUSION

149 In the eircumstancas

'8 Casaelinas at 008-16, para 18
" See, for example, my lelter to Pinsent Masons dated 9 September 2022 (Caselines at 008-144 -
148). in which | stated that: “For the evaidance of eny doubt, we agen recovd thal our clien! does nol
agrea that tne Rula 53 Record should ramain confidential ko the extent sbggested by your clients, and
i5 arily willing o egree Io-an interim confidentiahty regime pemding 8 judicial defermination by the
al the hearing of the review apphcations, of tha fssus whather the disputad pans af the Rule 53
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150. | accardingly persist with Ihe reguest for an order in lerms of the notice of

motion to which this affidavit is attached,;

151, | request that the Karpowership companies’ counler applicalion be
dismissed with costs, including the costs of two counsel.

FIONA BESTER

| certify that

1.

11

1.2

1.3

2,

The deponent has acknowledged that:
she knows and understands the contents of this declaration;
she has no objechon to taking prescribed oath; and

she considars the prescrived cath to be binding on her consclence.

The deponent thereafier uttered the words: °| swear that the contents of this declaration
are true, so heip me God".

The deponent signed this declaration in my presence at the address set out hereunder

onthis | ) dayof AUGUST 2023,

/
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"TGC RA1"

IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

In the application to compel batween:

ORGANISATION UNDOING TAX ABUSE NPC
(Registration no: 2012/064213/08)

and

THE NATIONAL ENERGY REGULATOR OF
SOUTH AFRICA

KARPOWERSHIP SA COEGA (RF) (PTY) LTD
(Registration no: 2020/754336/07)

KARPOWERSHIP SA SALDANHA BAY (RF) (PTY) LTD
(Registration no: 2020/754347/0T)

KARPOWERSHIP SA RICHARDS BAY (RF) (PTY) LTD
(Registration no: 2020/754352/07)

KARPOWERSHIP SA (PTY) LTD
(Registration no: 2018/537868/07)

N RE: THE MAIN TION EN:

ORGANISATION UNDOING TAX ABUSE NPC
(Registration no: 2012/064213/08)

and

THE NATIONAL ENERGY REGULATOR OF
SOUTH AFRICA

Case no: 23017/2022

Applicant

First Respondent

Second Respondent

Third Respondent

Fourth Respondent

Fifth Respondent

Applicant

First Respondent



KARPOWERSHIP SA COEGA (RF) (PTY) LTD
{Registration no: 2020/754336/07)

KARPOWERSHIP SA SALDANHA BAY (RF) (FTY) LTD
{Registration no: 2020/754347/07)

KARPOWERSHIP SA RICHARDS BAY (RF) (PTY) LTD
{Registration no: 2020/754352/07)

KARPOWERSHIP SA (PTY) LTD
{Registration no: 2018/537869/07)

MINISTER OF MINERAL RESOURCES AND
ENERGY N.O.

MINISTER OF FORESTRY, FISHERIES, AND THE
ENVIRONMENT N.O.

ESKOM HOLDINGS (SOC) LTD
(Registration no: 2002/015527/30)

Second Respondent

Third Respondent

Fourth Respondent

Fifth Respondent

Sixth Respondent

Seventh Respondent

Eighth Respondent

NOTICE IN TERMS OF RULE 35{12) AND (14)

KINDLY TAKE NOTICE THAT the Applicant requires the First Respondent fo

produce for their inspection and copying, within five (5) days from date hereof the

following documants:

1 A copy of the Policies and Guidelines as referred to in the Answering Affidavit

between paragraphs 22 and 23 under the heading (as well as the

subparagraphs 23 - 28

BY ITS POLICY AND GUIDELINS

EN

OF CONFIDENTIAL INFORMATION SUBMITTED TO IT




SIGNED AT PRETORIA ON THIS 6™ DAY OF MARCH 2023,

TO:

AND TO:

AND TO:

l@ﬁﬁw

JENNIN

A

INCORPORATED
rneys for Applicant
148 Anderson Street

Brooklyn, Pretoria

Tel: 012 110 4442

Emall: gndrif@jinc.co.za; delia@jinc.co.za
Ref: A JENNINGS/OUTO15

THE REGISTRAR OF THE HIGH COURT
GAUTENG DIVISION, PRETORIA

PRINCE MUDAU & ASSOCIATES
Attorneys for First Respondent
Thomhill Office Park

Building 2

94 Bekker Road

Vorna Valley, Midrand

Tel: 010 224 0808

Fax: 086 595 0B&2

Email: dinecf@pm-atiomeys £o.2a

rire - MEeys.Co.28
anadimpm-alttornevs.co

ClO DABISHI NTHAMBELENI INC
103 Dorean Streat

Calby, Hatfield

Pretona

Ref: LITIPM/MAT180

PINSENT MASONS SOUTH AFRICA INC
Attorneys for Second to Fifth Respondents

9" Floor

61 St Kathenine Siresat

Sandton

Johannesburg

21586

Tel: 010 483 4603

Fax: 010 493 4511

Emall: Jason.Smit@pinsenimasons.com
Andrew. Fawceti@pinsentmasons.com
Tinyike. Ndioyu@pinsenimasons. com

nd inmsentma ,
Ref: 69133507000

{Service by amail)

(Service by email)



CIO VZLR ATTORNEYS INCORPORATED
1" Floor/Block 3

Monumeant Office Park

71 Steenbok Avenua

Manument Park

Fretaria

D181

Tel: 012 435 9444

Email: nadiadti@vzir.co.za
Ref: Nadla Zeelie
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Ad paragraphs 23 to 29: '"TGC RA2"

(1)

19.

20.

21.

22.

NERSA's alleged pol  uide]

This seclion of NERSA's affidavil stands under the heading "NERSA is bound
by its policy and guidelines on the treatmenl of confidential information
submitted to it".

NERSA did not, however, identify or attach those policies and guidelines to its
answering affidavil. As a result OUTA could not respond thereto in any

meaningful way.

| was consequently instructed to request these documents. On 6 March 2023,
my offices served a notice in terms of Rule 35(12) and (14) on NERSA's
atlomeys wherein NERSA was called upon to make available the policy and
guidelines referrad to in paragraph 23 of its answering affidavit for inspection

(Caselines at 018-2 - 018-4).

NERSA filad a response to OUTA's Rule 35(12) and (14) notice on 13 March
2023 (Caselines at 020-2 - 020-4), wherein it staled that “the First Respondent
hereby replies to the Applicant’s notice in terms of Rule 35(12)9 and (14) by
fling herewith the following:

it Form A: Regues! for Trealment of Confidential Informalion

2 Section 8(9){a) of the National Energy Regular Act.”

A



23,

24.

25

25.

(i)

27,

12

Attached 1o NERSA's response, under point 1 (Caselines at p 020-5 - 020-9),
is a copy of a blanket application form Le., an uncompleted form.  Under point
2, a copy of the whole National Energy Regulator Act, 40 of 2004 ("NERA")
[Caselines at 020-10 - 020-20) s attached. | attach a copy of the application

form provided under point 1 as "RA3".

Insofar as point 2 is concerned, the NERA is clearly a statute and is not “a
NERSA policy or guidelines”. Section B(3)(a) of NERA, to which specific
reference is made in NERSA's response to the Rule 35(12) and (4) notice, does

not assist as is apparent from the wording thereof which provides as follows:

"Any meeting of the Energy Regulator must be open (o the public unless the guorate
meeting passes & resoluficn fo the affact that, for the parl of the meeting concerned,
the information to be discussed during that part of the mesting would create a record
that would in turn oblige the Enargy Regulator lo refuse access (o that wformatien in
tarms of the Prarmation of Access to information Act, 2000 (Act No 2 of 2000)."

Inscfar as poinl 1 8 concarned, a blanket application form could, at best, be the

result of the implementation of a policy or guideline.

It therefore appears that NERSA does not have a policy or guidelines pertaining

to confidentiality other than the "application process” in terms of this form, which

is dealt with under the next heading. If it had, it would have provided il.




LA,

"TGC RA 3"

NATIONAL ENERGY REGULATOR OF SOUTH AFRICA

FORM A
Application for confidential treatment of Information submitted to the Energy
Regulator

INSTRUCTIONS

. This form must be used for all applications for the confidential treatment of
informalion submitted to the Energy Regulator.

2, Pleasze note thal this form has four sections (A, B, C and D).

3, All appiications must bé based on and substantiated in terme of the relavant
provisions of;

{a) the Elactricity Regulation Act. 2008 [Act Mo, 4 of Z00E), or
(b) the Promotion of Acoess to Information Act, 2000 (Act No. 2 of 20007, or
(€) any other appropriate legislation.

4. All applications must be accompanied by & cetailad motivation supporting the
application.

8. You must clearly indicate and highlight which information in your submisstan(s) &
ponfidential as the Enemy Regulator will not accept general claims of
confidentiality of entire documents. :

6. Al information submitted to the Energy Regulator without this applicalion shall be
treated as not confidential and will be made avallable to the public

7. The completed form with supporting documentation must be deliverad 1o the
Energy Regulator:

(a) by registarad mail to: P O Box 40343, Arcadia 000T;
OR
{b) by hand at: Kulawula House, 528 Madiba Streel, Arcadia, Pretoria

Enquiries:
Contact; Executive Manesger. Electricty Regulation
Contact no.. (012) 401 4617

Faxno.: (012) 401 4700

Official Usa Only

Date racaived
Reference numbear




SECTION A: PARTICULARS OF THE PARTY MAKING THE REQUEST FOR
CONFIDENTIAL TREATMENT OF INFORMATION

g T T
2. Telaphone number ...
B R ORI s e

A

B T 1= e [ - T T T

tn

Details of mandated representative, including:

R DY . o e i R R e e e e
(B) FamMilY MBIMIE. .o isie i rrimras g nesn es s pamins sy beaas smsmamsn b s s s men

(E) FIBY NOMID. ..oocivivon it rrsnnsnirssssisin

(d) Telephone number ...

(&) Fax number ..................

U IR oo coenivicionismsismmesiiniotstcesRaR VAT o ——— —— N



SECTION B: PARTICULARS REGARDING THE TYPE OF SUBMISSION

The request for confidential brealment of mformabion Is with regards 1o (lick the

appropriate box below):

A llcence application

An application for an amendment of a licence

An application for the revecation of a licence

An objection to a licence application

A complaint in ferms of section 31 of the Act

A tanff application

000 0 0 0 0O

Other (=pecify)



SECTION C: DETAILS OF THE CONFIDENTIALITY REQUEST

Complete the following table and, for each piece of information for which confidential
treatment is requested, provide information reqguired in each column:

The name of the| The page | Facts ‘and | The nature of | The applicable
document that | number, =~ |evidence  |and ~ the | sections of the
contains the | paragraph supporting the | economic value | Electricity Regulation
Infarmation number and | request for | of the | Act, 2006 [Act No. 4
considersd to be, line number at | confidential information of 2008}, the
confidential | which the | treatment  of | (where Promotion of Access
: Information applicable) to Information Act,
'inﬁﬁ‘rnlt‘ﬁnn |dantified Im 2000 {Act No. 2 of
_H:nl’ﬂ!rll and column 2 2000) or any other

. Al -appropriate

l : legisiation,
! supporting the
request |

'
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SECTION D: SOLEMN DECLARATION BY REQUESTER OR MANDATED
REPRESENTATIVE

| (full names)
.................................................................................................... | dentity
Number...... R T R SR hereby declare that:
(3] am authoriged bY ........ccccviimnsnmmimmmmmneasai  Mmake (his

declaration (attach the authorisation): and
(b} All information provided herein Is within my personal knowledge and Is both true

and corract
RNl Bl ik DIHOE) O TEE G sl day of
............................. (O] .cvusiiiinnipimsrsnssisasssses (YEREY
Signature
| certify that the deponent:

(a) has acknowledged thal she/he knows and understands the contents of this
application form and Hs annexures, that she/me has no objection to taking the
prescribed oalh and thalt shefhe considers the oath binding on herthis
conscience; and

(b} has in the prescribed manner sworn thal the contents of this application form
and = annexurss are ftrue and signed same before me at

(place) on this
S Er e day o e e e o TR
A cnalyanr)
COMMISSIONER OF OATHS
Name
Address
Capacity




