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JUDGMENT delivered on 1t March 2022

THULARE J

[1] The applicants sought a two part application. This judgment is in respect of Part A
wherein the applicant sought an order on an urgent basis interdicting the third, fourth
and sixth respondents from commencing, alternatively continuing their seismic survey
along the West and South West Coasts of South Africa in terms of a reconnaissance
permit granted by the first respondent on 18 May 2021 in terms of section 74 of the
Mineral and Petroleum Resources Development Act, 2002 (Act No. 28 of 2002) (the
MPRDA) pending the outcome of the applicants’ internal appeal against the grant of
the reconnaissance permit to the third and fourth respondents in terms of section 96
of the MPRDA and the outcome of part B of this application. The applicants did not

seek any relief against the first and second respondent in respect of Part A of the
application.

[2] The applicants are individual and collective formations of small scale fishers
[applicants 1-12], indigenous communities [applicants 1, 10 and 11] an environmental
organisation [applicant 13] and an organisation established to enhance good
governance [applicant 14]. Only the third and fourth respondents (Searcher) delivered

a notice of opposition. The other respondents filed notices to abide the decision of the
court.



[3] The subject is the seismic survey on the West Coast of the Republic of South Africa
in the Western Cape Province. The issue is whether an interim interdict is to be in

place pending the decision on Part B.

[4] The structure of the judgment will start with the applicable law, and then continue

to deal individually with the points taken, to wit, the alleged unlawfulness of the permit,

the illegality of the commencement of the survey, ireparable harm, public interest and

the balance of convenience, and will conclude with the remainder of the requisites for

an interim interdict.

[5] “The Law of South Africa, second edition, volume Il, Lexis Nexis, WA Joubert,

defines an interim interdict as follows at 401:

401 Definition An interim interdict is a court order preserving or restoring t
the parties. It does not involve a final

he status quo

pending the final determination of the rights of
determination of these rights and does not affect their final determination.”

At 403, the requisites for an interim interdict are set out, and these are:

(a) A prima facie right;
(b) A well-grounded apprehension of irreparable harm if the interim relief is not

granted and the ultimate relief is eventually granted;
(c) That the balance of convenience favours the granting of an interim interdict;

and
(d) That the applicant has no other satisfactory remedy.

403 then continued:
“In view of the discretionary nature of an interim interdict these requisites are not judged in

isolation and they interact.”

THE LAWFULNESS OR OTHERWISE OF THE PERMIT

[6] Section 74(4)(a) of the Mineral and Petroleum Resources Development Act, 2002

(Act No. 28 of 2002) (MPRDA) provided that:
“74. Application for reconnaissance permit. —

(4) If the designated agency accept the appli
days of the receipt of the application, notify the applicant in writing to —

cation, the designated agency must, within 14



(a) consult in the prescribed manner with the landowner, lawful occupier and any interested
and affected party and include the result of the consultation in the relevant environmental
reports required in terms of Chapter 5 of the National Environmental Act, 1998;"

[7] The survey was a subject in which the applicants were concerned and had an
interest and wanted involvement in. They wanted to know about it because it would
have an effect on them that had the potential to make a difference to and influence
their lives. They are the interested and affected parties referred to in section 74(4)(a)
of the MRPDA. The small scale fishers and their communities alleged that they were
not consulted.

[8] The mindset of Jeremy Blood (Blood), an environmental consultant at SLR
Consulting (SA) Ltd who oversaw the consultation process and prepared the
environmental management plan (EMP) on behalf of searcher, is worrying. According
to him, SLR and by extension Searcher did not deem the small scale fisheries along
the West Coast as directly affected. SLR relied on its own data base and information
received from Sara Wilkinson of Capricorn Marine Environment (Pty) Ltd and Erik
Botha in compiling an interested and affected party database for the survey. The
database was updated as parties register or provide comments during the process.
This simply means only those who were already on the database, known to Wilkinson
and Botha or knew about SLR's activities were consulted through this mode.

[9] The newspapers, e-mail notifications, publication on the website and filing hard
copies at libraries clearly targeted those with access thereto. This was further limited
to English and Afrikaans speakers who could read and in other instances only those
with technological devices. The IsiXhosa speaking, although the language is one of
the three official languages of the Western Cape Province in terms of policy, were
simply disregarded. The illiterate and the poor were by design of the methodology

excluded. SLR did not tell what local authorities and ward councilors did to disseminate
the notices SLR provided.

[10] The meeting that was held fortified SLR's view and inclination. Only the
commercial fishing sector was deemed to be worthy to be properly consulted. In a
meeting with SLR, the commercial fishing sector were favoured with an overview of



the project proposal and reconnaissance permit process, were presented with key
findings from the draft EMP and were provided with an opportunity to raise questions
or issues of concern. The importance of this consultation is captured by Robin
Sutherland in the answering affidavit of Searcher where he said at para 79:

“79. It should be noted based on this engagement with the commercial fishing sectors,
Searcher amended its proposed survey plan by removing the southern inshore survey lines
(except one small well tie-in) in order to avoid the key “ring fenced” fishing and spawning areas
in the south-east of the reconnaissance permit area (see Figure 8-2 in the EMP). Non well tie-
in lines in the northern key “ring fenced” fishing area were also removed. The amended survey
plan further mitigates for the potential impacts on commercial fishing (specifically demersal
trawl and tuna pole) and fish spawning/recruitment.”

[11] A proper consultation has significant material results for fishers. The
communication between the South African Deep Sea Trawling Association (SADSTIA)
and SLR offered a glimpse. On 30 August 2021 Johan Augustyn, SADSTIA Secretary
wrote an email to SLR and said:

“In summary, we have reason to believe that ultimately the seismic surveys and the potential
drilling in the site will have negative impacts on the marine environment and the fishing sector,
with the disruption to trawl grounds, disturbance to adult fish, and impact on survival of eggs
and larvae and that these should be properly quantified through research and mitigated where
necessary. Other impacts, some of which are indirect, should also be considered and
effectively mitigated.”

In reply, SLR said:

“Any potential and further or future activities would be subject to the requisite environmental
assessment and authorization process under NEMA, during which, the impacts related to
these activities (including a major well blow-out) will be assessed as part of this separate EIA
process. This is typical of the lifecycle of a development project.”

In simple terms, SLR told SADSTIA, slow down, at the appropriate time we will get an
environmental impact assessment and an environment authorization. Searcher does
not have an environmental impact assessment (EIA) or an environmental authorization
to date. | will return to this point when discussing the legality of the commencement of
the survey. Earlier on 27 August 2021, Robert Landman, and Insights Manager at Irvin
& Johnson (1&J), had already scored from SLR a concession on avoiding “ring-fenced”
fishing areas, a revised survey area, a revised survey plan and recommended

mitigation amongst a number of victories.



[12] Notwithstanding SLR’s view that South Africa had a high level usage of cell phone
and that calls, SMS and Whatsapp were available means, no attempt was made to
meet with small scale fishers of the West Coast. Sutherland said at the end of para 78
of his affidavit:

“78 ... Since the small-scale fishing sector was considered not to be directly impacted by the

proposed seismic survey, the focus-group meeting targeted commercial fishing sectors.”

[13] The applicants alleged that they fish up to more than 30 km from the coastline
and that their main means of survival and livelihood was snoek. In his reply at the
same paragraph 78, Sutherland said the small scale-fishers are unlikely to range
beyond 5.6 km (3nm), that snoek is sometimes caught 15 km from offshore and that
a small number of catches have been recorded out of the 55km. It must be
remembered that in its EMP, in the paragraph that dealt with Social Context and
Human utilization, Searcher had said:

“There is no overlap with small-scale fishing sector, which is unlikely to range beyond 3nm
(5.6 km) from the coastline.”

In its conclusions the EMP reads:

“The majority of the impacts associated with the normal operation of the project vessels will
occur in the vicinity of the 2D and 3D areas, which is the offshore marine environment, more
than 20km and 140 km offshore for the 2D and 3D surveys, respectively, removed from
sensitive coastal receptors (e.g. key faunal breeding/feeding areas and bird or seal colonies.”

It is against this background that the applicants argued that Searcher alleged that it
was under the impression that small-scale fishers would not be affected by the survey
and therefore that it did not have an obligation to consuilt them. The argument further
was that the offer by Searcher to small scale fishers, during the proceedings, of 58.6
km offshore, amounts to a concession that it was required to consult with small scale

fishers.

[14] The applicants allege that the community radio stations is where most of the
applicants may have heard the notification, if Searcher truly wanted to ensure that they
were included in the consultation process. It could have advertised in IsiXhosa, English
and Afrikaans in both commercial and community radio stations and in print media.
Further, that it could have called community meetings. These were but some of the
multiple ways in which Searcher could have reasonably facilitated the process of



consultation to make it meaningful. Searcher did none of these. The applicants alleged
that Searcher outsourced its obligation to consult to an NGO, simply ticked the box in
an attempt to get away with formal compliance with no regard to the substance of the
duty to consult. The communities and individuals who were impacted and were likely
to be impacted by the survey had a right to be consulted.

[15] What should be of more concern is that most of those alleged to have been
consulted by SLR deny this. The seventh applicant, Walter Steenkamp and Hilda
Adams, whose names appear on those allegedly consulted, denied this under oath.
Mr Jaffer of Masifundise Development Trust denied knowledge of the notification.
What is more worrying is that Ms Nangle of Masifundise Development Trust alleged
that she received notification on 15 December 2021 that a reconnaissance permit was
granted but that the email was immediately recalled. Nico Walden of Abalobi, Roderick
Souden and Carisa Souden who also appeared on the table annexed to Blood's
affidavit denied receiving notification about the proposed blasting and the possibility
of commenting on the EMP. Furthermore, the 13" applicant confirmed that it had never
represented small scale fishers and has never sought or received a mandate to do so.
It had a different mandate. The notice sent to the 13" applicant went unnoticed and
was never distributed, besides that it did not have an obligation nor did it agree to
distribute the information. According to the 13t respondent, SLR never communicated
its desire nor sought the agreement of 13t applicant, for 13" applicant to distribute the

notification to other parties.

[16] The applicants’ case was that the survey in the absence of consultation posed the
immediate risk to marine and bird life, as well as to the communities who relied on the
ocean for their livelihoods and food sources. It was further that the failure to consult
rendered Searcher's activities unlawful and called for immediate interdictory relief to
avoid the anticipated harm. Section 75(1)(c) and (2) of the MPRDA provided that:

“75 Issuing and duration of reconnaissance permit. —
(1) Subject to subsection (4), the Minister must issue a reconnaissance permit if —
(c) the reconnaissance will not result in unacceptable pollution, ecological degradation
or damage to the environment and that the environmental authorization is issued;

(2) The Minister must refuse to issue a reconnaissance permit if the application does not meet

all the requirements contemplated in subsection (1).”



[17] There must be evidence that the proposed reconnaissance will not result in
unacceptable pollution, degradation or damage to the environment, an environmental
authorization is mandatory and the Minister would act unlawfully in granting a
reconnaissance permit where section 75(1)(c) was not satisfied. It was not possible to
establish that the seismic survey blasting would not result in unacceptable pollution,
degradation or damage to the environment without engaging meaningfully with all
interested and affected parties. The consultation process and its results were an
integral part of the fairness of the application process and the decision to grant the
permit could not be fair if the Minister of Minerals and Energy did not have full regard
to precisely what happened during the consultation process in order to determine
whether the consultation was sufficient to render his granting of the permit procedurally
fair [ Bengwenyama Minerals (Pty) Ltd and Others v Genorah Resources (Pty) Ltd and
Others 2011 (4) SA 113 (CC) at para 66].

THE LEGALITY OF THE COMMENCEMENT OF THE SURVEY

[18] Section 5A of the MPRDA provides:
“5BA Pronhibition relating to illegal act. —
No person may prospect for or remove, mine, conduct co-operation operations,
reconnaissance operations, explore for and produce any mineral or petroleum or commence
with any work incidental thereto on any area without —

(a) An environmental authorization.”
In section 1 of the MPRDA, “reconnaissance operation” means any operation carried
out for or in connection with the search for a mineral or petroleum by geological,
geophysical and photo geological surveys and includes any remote sensing
techniques, but does not include any prospecting or exploration operation other than
acquisition and processing of new seismic data. In the same section, “environmental
authorization” has the meaning assigned to it in section 1 of the National
Environmental Management Act, 1998 (Act No. 107 of 1998) (NEMA).

[19] In section 1 of NEMA, “environmental authorization”, when used in Chapter 5,
means the authorization by a competent authority of a listed activity or specified
activity in terms of this Act, and includes a similar authorization contemplated in



specific environmental management Act. Chapter 5 of NEMA begins with the general
objectives in Section 23. It provides:
“23. General Objectives. —

(1) The purpose of this Chapter is to promote the application of appropriate environmental
management tools in order to ensure the integrated environmental management
activities.

(2) The general objective of integrated environmental management is to-

(a) Promote the integration of the principles of environmental management set
out in section 2 into the making of all decisions which may have a significant
effect on the environment;

(b) Identify, predict and evaluate the actual and potential impact on the
environment, socio-economic conditions and cultural heritage, the risks and
consequences and alternatives and options for mitigation of activities, with a
view to minimizing negative impacts, maximizing benefits, and promoting
compliance with the principles of environmental management set out in
section 2;

(c) Ensure the effects of activities on the environment receive adequate
consideration before actions are taken in connection with them;

(d) Ensure adequate and appropriate opportunity for public participation in
decisions that may affect the environment;

(e) Ensure the consideration of environmental attributes in management and
decision-making which may have significant effect on the environment; ...”

[20] Section 24 of NEMA provides for environmental authorisations. Subsection (1)

and 1(A) read as follows:
“24. Environmental authorisations. —

(1) In order to give effect to the general objectives of integrated environmental
management laid down in this Chapter, the potential consequences for or impacts on
the environment of listed activities or specified activites must be considered,
investigated assessed and reported on to the competent authority or the Minister
responsible for mineral resources, as the case may be, except in respect of those
activities that may commence without having to obtain an environmental authorization
in terms of this Act.

(1A) Every applicant must comply with the requirements prescribed in terms of this Act in

relation to —
(a) Steps to be taken before submitting an application, where applicable;
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(b) Any prescribed report;

(c) Any procedure relating to public consultation and information gathering;
(d) Any environmental management programme;

(e) The submission of an application for an environmental authorization and any other
relevant information; and

(f) The undertaking of any specialist report, where applicable.

[21] Section 24C(2A) identified competent authorities for granting authorisations in
respect of applicable activities. It provides:
“24C. Procedure for identifying competent authorities. —
(2A) The Minister responsible for mineral resources must be identified as the competent
authority in terms of subsection (1) where the listed or specified activity is directly related to-
(a) Prospecting or exploration of a mineral or petroleum resource; or
(b) Extracting and primary processing of a mineral or petroleum resource.”
Section 24(2)(a) and 24F(1)(a) provides that:
“24. -
(2) The Minister, or an MEC with the concurrence of the Minister, may identify —
(a) Activities which may commence without environmental authorization from the
competent authority;” ...
24F. Prohibition relating to commencement or continuation of listed activities. —
(1) Notwithstanding any other Act, no person may -
(a) Commence an activity listed or specified in terms of section 24(2)(a) or (b) unless
the competent authority or the Minister responsible for mineral resources, as the
ace may be, has granted an environmental authorization for the activity;”

[22] Searcher's application for a reconnaissance permit was submitted on 30 April
2021. On 18 May 2021 the application was accepted on condition Searcher developed
an environmental management plan. The EMP was submitted in September 2021. On
11 June 2021 the Department of Environment, Forestry and Fisheries (DEFF) issued
amendments to the Environment Impact Assessment Regulations, Listing Notice 1,
Listing Notice 2 and Listing Notice 3 of the Environmental Impact Assessment
Regulations, 2014 in GN R517 Government Gazette 44701. In the new Regulations,
applicants for a reconnaissance permit submitted on or after 11 June 2021 were
required to obtain an environmental authorization, issued in terms of section 24 of
NEMA and the 2014 EIA Regulations. Searcher is correct that an application for a
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reconnaissance permit made before 11 June 2021, according to the new Regulations,
had to be finalized in terms of the law as it stood when the application was made. The
transitional provision in the new Regulations are clear that they relate to applications
for the permit.

[23] The applicants’ case was that Parliament had the law that no person shall
commence a seismic survey in South African waters unless the Minister of Minerals
and Energy had granted such person an environmental authorization for the activity
[section 24F(1)(a) of NEMA and section 5A of the MPRDA]. The applicant’s case was
that the law as it stood at the commencement of the survey on 24 January 2022,
required Searcher to have been granted an environmental authorization by the
Minister of Mineral Resources and Energy, which Searcher does not have. Searcher’s
case rests on the procedural and substantive effects of amendments to the
Regulations and their interpretation. The basis upon which Searcher relied can ably
be determined after hearing Part B which includes hearing the first, second and fourth
respondents who Searcher implicated and who have a right to be heard before a

pronouncement is made.

IRREPARABLE HARM

[24] The applicants’ apprehension of harm related to marine and bird life, food security,
their livelihoods and their cultural rights. It has to be stated at the outset that both
parties on this aspect rely in the main on expert opinions. What makes matters more
challenging is that the independence and neutrality of most of the experts is in doubt.
Some of the experts for the applicants work to promote the rights of small scale fishers
or work directly with them. Some of them are signatories to the so-called open letter
dated 2 December 2021 to the President of the Republic of South Africa, His
Excellency Cyril Ramaphosa, the Minister of Minerals and Energy, the Honourable
Gwede Mantashe and the Minister of Forestry, Fisheries and the Environment, the
Honourbale Barbara Creecy. It would have sounded better if the learned authors had

sought an audience with the two Ministers to pursue their concemns.

[25] The mode of engagement, which is generally a “critical public emotional outburst”,
and the content thereof, suggest that they may be pursuing an agenda that amounts
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